
Law, Solidarity and the Limits of Social Europe

Ann-Christine Hartzén, Andrea Iossa, and Eleni Karageorgiou - 9781800885516
Downloaded from PubFactory at 08/24/2022 01:29:31PM

via free access



This book is dedicated to the memory of Professor Reza 
Banakar, without whom this project would have not been 

initiated. We remain humbled by and grateful for his brilliant 
and inspiring mind, and cherish the fact that he kindly brought 

us together in this work. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Ann-Christine Hartzén, Andrea Iossa, and Eleni Karageorgiou - 9781800885516
Downloaded from PubFactory at 08/24/2022 01:29:31PM

via free access



Law, Solidarity and the 
Limits of Social Europe
Constitutional Tensions for EU Integration

Edited by

Ann-Christine Hartzén
Postdoctoral Fellow in Labour Law, Department of Business 
Law, Lund University, Sweden

Andrea Iossa
Senior Lecturer in Labour Law, Faculty of Business, 
Kristianstad University, Sweden

Eleni Karageorgiou
Ragnar Söderberg Postdoctoral Fellow, Faculty of Law, Lund 
University, Sweden

Cheltenham, UK • Northampton, MA, USA

Ann-Christine Hartzén, Andrea Iossa, and Eleni Karageorgiou - 9781800885516
Downloaded from PubFactory at 08/24/2022 01:29:31PM

via free access



© The Editors and Contributors Severally 2022 

This is an open access work distributed under the Creative Commons Attribution-
NonCommercial-NoDerivatives 4.0 Unported (https://creativecommons.org/licenses/
by-nc-nd/4.0/). Users can redistribute the work for non-commercial purposes, as long 
as it is passed along unchanged and in whole, as detailed in the License. Edward Elgar 
Publishing Ltd must be clearly credited as the rights holder for publication of the 
original work. Any translation or adaptation of the original content requires the written 
authorization of Edward Elgar Publishing Ltd.

Published by
Edward Elgar Publishing Limited
The Lypiatts
15 Lansdown Road
Cheltenham
Glos GL50 2JA
UK

Edward Elgar Publishing, Inc.
William Pratt House
9 Dewey Court
Northampton
Massachusetts 01060
USA

A catalogue record for this book
is available from the British Library

This book is available electronically in the 
Law subject collection
http://dx.doi.org/10.4337/9781800885516

ISBN 978 1 80088 550 9 (cased)
ISBN 978 1 80088 551 6 (eBook)

Ann-Christine Hartzén, Andrea Iossa, and Eleni Karageorgiou - 9781800885516
Downloaded from PubFactory at 08/24/2022 01:29:31PM

via free access

http://dx.doi.org/10.4337/doi


v

Contents

List of contributors vii
Foreword by Jörgen Hettne x
Acknowledgements xiii
Introduction to Law, Solidarity and the Limits of Social Europe xiv
Ann-Christine Hartzén, Andrea Iossa and Eleni Karageorgiou

PART I SOCIAL RIGHTS, LABOUR LAW AND 
COLLECTIVE BARGAINING

1 Addressing ‘social dumping’ and ‘unfair competition’ – an 
analysis of EU pillar initiatives from a sustainability perspective 2
Tonia Novitz

2 Posting from a letterbox: transnational mobility of 
workers, social dumping and the economic fundamental 
freedoms’ veil 22
Antonio Lo Faro

3 Some observations on the EPSU case: a bad judgment for 
democracy and subsidiarity, alias a textbook example of 
not promoting the European Social Dialogue 43
Filip Dorssemont

4 EU economic governance: a tool to promote or threaten 
social rights? The example of the right to collective bargaining 62
Pieter Pecinovsky

5 The Swedish model of labour market regulation and the 
EU: is there room for national characteristics in today’s 
constitutional framework? 82
Caroline Johansson

Ann-Christine Hartzén, Andrea Iossa, and Eleni Karageorgiou - 9781800885516
Downloaded from PubFactory at 08/24/2022 01:29:31PM

via free access



Law, solidarity and the limits of social Europevi

PART II MOBILITY, BREXIT AND THE QUESTION 
OF SOLIDARITY

6 Strong economic rights, weak political rights in the EU: 
a constitutional cacophony 104
Antonios Kouroutakis

7 The solidarity constitution in the EU: refugees and asylum 
as litmus test 117
Joxerramon Bengoetxea

8 European dys-integration, popular disillusionment and 
Brexit: could ‘substantive constitutionalisation’ help win 
back minds and hearts? 136
Fotis Vergis

9 Dignity- and reciprocity-based solidarity as the normative 
framework of the EU’s constitutional settlement 158
Sacha Garben

Select bibliography 182
Index 194

Ann-Christine Hartzén, Andrea Iossa, and Eleni Karageorgiou - 9781800885516
Downloaded from PubFactory at 08/24/2022 01:29:31PM

via free access



vii

Contributors

EDITORS

Ann-Christine Hartzén is Postdoctoral Fellow in Labour Law at the 
Department of Business Law, Lund University and a member of the Swedish 
editorial board for the Nordic journal Retfaerd. Her current research focuses 
on in-work poverty and her research interests centre on the role of regulatory 
systems in shaping the conditions for precarious workers. Previous work 
includes systems theoretical analysis of the European Social Dialogue and 
methodological issues in combining systems theory with research holding 
normative aspirations.

Andrea Iossa is Senior Lecturer in Labour Law at the Faculty of Business 
at Kristianstad University. Between 2019 and 2021 he was a postdoctoral 
fellow at the Faculty of Law at Lund University with a grant financed by the 
Swedish Research Council for Health, Working Life and Welfare (FORTE). 
He has been a visiting fellow at the Global College of Law at the UC Louvain 
(Belgium) and visiting scholar at the Centre for Sociological Research at KU 
Leueven (Belgium). He is on the organising and scientific committee of the 
Moving Labour Collective, an international network of progressive labour 
lawyers. His research interests cover European, international and compar-
ative labour law and industrial relations, EU internal market law and legal 
geography.

Eleni Karageorgiou is Postdoctoral Fellow in Public International Law at 
Lund University, Sweden. Eleni’s work on solidarity within the European 
asylum system has been published in the Oxford Handbook of International 
Refugee Law, the Research Handbook on Human Rights and Poverty and the 
Nordic Journal of International Law, among others. Eleni is also co-editor of 
the book The New Asylum and Transit Countries in Europe During and in the 
Aftermath of the 2015/2016 Crisis (Brill, 2018).

Ann-Christine Hartzén, Andrea Iossa, and Eleni Karageorgiou - 9781800885516
Downloaded from PubFactory at 08/24/2022 01:29:31PM

via free access



Law, solidarity and the limits of social Europeviii

AUTHORS

Joxerramon Bengoetxea is Professor of Jurisprudence at the University 
of the Basque Country and directs the International Master’s in Sociology 
of Law. His research interests are in the area of comparative legal cultures, 
legal reasoning and institutional theory of law, and multilevel governance and 
transitional justice. He is a member of Research Group IT1190-19 on the EU 
and Fundamental Rights funded by the Basque Government and of Research 
Project funded by Spain, PID2020-115320GB-100 on Hate crimes in Spain.

Filip Dorssemont is Full Professor of Labour Law at the Université catholique 
de Louvain (Uclouvain). He is Guest Professor at the Vrije Universiteit 
Brussel, President of the School of Labour Sciences at the Uclouvain and past 
President and currently Co-President of the Belgian Association of Labour 
Law and Social Security Law. He has a doctorate in law (2001, Antwerp 
University) and a master’s in philosophy (Leuven, 1994), and is a student in 
the history of art (Uclouvain). 

Sacha Garben is Professor of EU Law at the Legal Studies Department of the 
College of Europe. She is furthermore an official in the European Commission, 
currently on special leave to be at the College of Europe full time, and 
a replacement Judge at the Amsterdam Court of Appeal. She has published 
widely on a range of constitutional and substantive aspects of EU law and 
European integration, including the division of competences between the EU 
and the Member States, Social Europe and constitutional democracy in the EU.

Caroline Johansson has a Doctor of Laws and holds a position as Associate 
Senior Lecturer in Private Law at the Law Faculty, Uppsala University. In 
2018 she defended her doctoral thesis, in which she examines the relation 
between Swedish collectively bargained occupational pensions and the EU’s 
internal market law. Since her dissertation she has continued to focus on issues 
on the border between occupational and public benefits as well as issues 
regarding the relationship between the Swedish model and EU law.

Antonios Kouroutakis is Assistant Professor at IE University in Madrid, 
Spain. He teaches Constitutional Law and the Regulation of New Technologies 
and Startups. Dr Kouroutakis received a DPhil in Law from University of 
Oxford and an LLM from UCLA School of Law. Dr Kouroutakis’ research 
interests lie mainly in the field of constitutional engineering, public law and 
regulation of new technologies.

Ann-Christine Hartzén, Andrea Iossa, and Eleni Karageorgiou - 9781800885516
Downloaded from PubFactory at 08/24/2022 01:29:31PM

via free access



Contributors ix

Antonio Lo Faro (PhD EUI Florence) is Professor of Labour Law and 
European Labour Law at the Department of Law of the University of 
Catania, and Contract Professor of New Technologies and Labour Law at the 
Department of Law of LUISS University in Rome. His main research interests 
are in the field of EU social law and policy, with particular regard to social 
dialogue developments and Court of Justice activity.

Tonia Novitz is Professor of Labour Law at the University of Bristol Centre 
for Law at Work. A graduate of the University of Canterbury (Christchurch, 
New Zealand) and Balliol College, Oxford, she has held fellowships at the 
International Institute for Labour Studies (Geneva), the European University 
Institute (Florence), the University of Melbourne and the University of 
Auckland. She is currently chair of the steering committee of the international 
Labour Law Research Network (LLRN).

Pieter Pecinovsky is Affliated Senior Researcher at the Institute for Labour 
Law at Leuven University (KU Leuven). He also works as knowledge manager 
and of counsel for Van Olmen & Wynant, an employment law boutique firm in 
Brussels. His doctoral thesis on the impact of EU economic governance on the 
right to collective bargaining (2018) won the ETUC Brian Bercusson Award 
for European Labour Law in 2019.

Fotis Vergis is Lecturer in Law at the University of Manchester Law School. 
His research interests include EU law and constitutional theory, labour law 
theory and collective labour law. Inter alia, he is a member of the Society 
of Legal Scholars (SLS) and the Academic Network on the European Social 
Charter and Social Rights (RACSE-ANESC). He sits on the Editorial Board of 
the Greek Labour Law Review (EErgD) and on the Organising Committee of 
the ‘Moving Labour Collective’ (MLC).

Ann-Christine Hartzén, Andrea Iossa, and Eleni Karageorgiou - 9781800885516
Downloaded from PubFactory at 08/24/2022 01:29:31PM

via free access



x

Foreword

In the European Pillar of Social Rights Action Plan (2021), the European 
Commission outlines the need to strive for a new ‘social rulebook’ that ensures 
solidarity between generations and creates opportunities for all. This is particu-
larly important since the COVID-19 outbreak has exposed Europe to further 
drastic changes in jobs, education, economy, welfare systems and social life.

The contributions to the present volume relate to these overarching chal-
lenges. Distinguished researchers in European law and socio-legal studies 
explore the social issues presently at stake in the European Union (EU) from 
a multitude of perspectives, in two different parts: ‘Social rights, labour law 
and collective bargaining’ and ‘Mobility, Brexit and the question of solidar-
ity’. The researchers approach the general theme of solidarity in the EU as 
well as the limits of Social Europe and the underlying constitutional tensions 
for EU integration.

One fundamental issue raised by the Commission in the above-mentioned 
Action Plan is the need to strengthen the European social dimension across all 
policies of the Union as enshrined in the Treaties. This is evidently a reasona-
ble and logical ambition, but it also evokes the constitutional tensions linked 
to EU integration.

If all policies of the Union shall be respected, a trade-off between them will 
ultimately be needed. This trade-off will be influenced by the various compe-
tencies possessed by the Union. The balance between potentially conflicting 
interests can, in this context, result in unforeseen consequences. For instance, 
important issues regarding national social policies, such as the legal distinc-
tion between self-employed and workers (see Commission initiative on EU 
competition policy and collective bargaining for the self-employed, 30 June 
2020) or the provision of financial support under the state aid rules in the area 
of social housing (see Commission decision 2012/21/EU), tend to be settled 
in accordance with the EU’s exclusive competition policy. This means that 
the Commission, in particular the Directorate-General for Competition, will 
have the main responsibility for policy considerations in this regard. This gap 
between economic and social powers and the ensuing limits of Social Europe 
can only be reduced if the Member States stop regarding the social dimension 
of the internal market as their own prerogative and disregard the need for 
solidarity across Europe.
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Foreword xi

The ongoing discussion on minimum wages is illustrative in this context. 
The Commission has presented a proposal for a directive on adequate 
minimum wages (COM(2020)682 of 28 October 2020), in full respect of 
national traditions and the autonomy of social partners. Indeed, it seems like 
the Commission has made an effort to please Scandinavian countries, such 
as Sweden and Denmark, by focusing on the bargaining powers of the social 
partners and striving to enhance their ability to conclude collective agreements 
in relation to minimum wages. Still, the Swedish and Danish parliaments 
have responded to this proposal with the claim that it breaches the principle 
of subsidiarity. For the Swedish Parliament the proposal constitutes a real 
threat to the Swedish labour market model, since it will be possible for both 
wages in Sweden and the Swedish collective agreement model to be exam-
ined by the Court of Justice of the EU. The parliament is also worried that 
the Commission, in light of this proposal, will continue to propose common 
measures in the area of labour law. The Danish parliament’s criticism is more 
specific. It argues in particular that access to the courts of law in addition to 
dispute resolution measures in collective bargaining agreements is in conflict 
with wage setting via collective agreement, where the social partners are 
responsible for its enforcement. These are not the only negative reactions to 
the proposed directive. The Maltese parliament claims also that the proposal 
breaches the principle of subsidiarity, but for a very different reason. It fears 
that the proposed directive would change the process underpinning the setting 
of the minimum wage in Malta and shift towards a framework that would 
necessitate an element of negotiation among social partners, thus raising the 
risk of industrial conflict in a context where at present this is rather limited.

If these attitudes of socially oriented national protectionism continue to 
influence the European debate, there is an obvious risk of so-called joint deci-
sion traps, where social protection at the European level will be set at a very 
basic level, creating in turn a wider scope and need for the EU to tackle these 
challenges through other, stronger, Union competences, such as competition 
policy, internal market policy and EU funding policies.1 The Commission cor-
rectly states in its European Pillar of Social Rights Action Plan that the effec-
tive implementation of the European Pillar of Social Rights greatly depends on 
the resolve and action of Member States, who primarily hold responsibility for 
employment, skills and social policies.

Thus, the problems with social dumping and social sustainability in the EU 
are, to a large extent, to be found in the asymmetrical competencies of the 
Union. In the EU Treaties, the scope for social policy still lies mainly in the 

1 See Fritz W. Scharpf, ‘The Joint-Decision Trap: Lessons from German 
Federalism and European Integration’ (1988) 66(3) Public Administration 239.
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exemption rules. Thus, social policy is often governed through the backdoor as 
an exception to more pronounced Union objectives, in particular, free move-
ment and effective competition in the internal market. What the Union needs, 
therefore, is a change in perspective. A discussion of social policy in relation to 
other areas of EU integration under the light of European constitutional values, 
as pursued in this volume, is an important step in that direction. However, in 
the end, this change in perspective must come from the Member States and, 
consequently, from the popular public perception of the EU in these states. 
With this in mind, it is strongly recommended that all who have an interest in 
the future of Europe should read this book.

Jörgen Hettne
Professor of Business Law and Director of the Centre for European Studies at 

Lund University, Sweden
March 2021
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Introduction to Law, Solidarity and the 
Limits of Social Europe
Ann-Christine Hartzén, Andrea Iossa and Eleni 
Karageorgiou

1. THE UNION IN A CONSTANT STATE OF 
‘CRISIS’: CAUSES AND IMPLICATIONS

Since the Maastricht Treaty of 1992, we have witnessed a barrage of political 
interventions as well as scholarly debates and analyses aimed at identifying, 
exploring and addressing the causes and effects of the multiple crises gener-
ated by EU law and policy. These debates concern problems central to the 
very constitution (in the legal as well as the sociological sense of the word) 
of the EU. In recent years, scholarly investigations of those aspects have 
steadily grown, addressing issues that range from the EU’s deteriorating 
representation, its legitimacy and democratic deficit1 to its failure to promote 
an integration between states and citizens that goes beyond the mere eco-
nomic aspects.2 These factors have then produced more specific situations of 
crisis, such as the crisis of solidarity in the Eurozone,3 the so-called migration 

1 Simona Piattoni, The European Union: Democratic Principles and Institutional 
Architectures in Times of Crisis (OUP 2015); Andrea Biondi, Egle Dagilyte and Esin 
Kucuk (eds), Solidarity in EU Law: Legal Principle in the Making (Edward Elgar 
Publishing 2018).

2 Francesca Bignami (ed), EU Law in Populist Times: Crises and Prospects (CUP 
2020); Christian Lahusen (ed), Citizens’ Solidarity in Europe: Civic Engagement and 
Public Discourse in Times of Crises (Edward Elgar Publishing 2020).

3 Silvana Sciarra, Solidarity and Conflict: European Social Law in Crisis (CUP 
2018); Eva Nanopoulos and Fotis Vergis (eds), The Crisis behind the Eurocrisis: The 
Eurocrisis as a Multidimensional Systemic Crisis of the EU (CUP 2019); Tomasz 
Morozowski and Jacek Kubera (eds), A ‘Social Turn’ in the European Union? New 
Trends and Ideas about Social Convergence in Europe (Routledge 2020).
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Introduction xv

crisis4 – also regarded as a ‘crisis of solidarity’5 – and Brexit.6 It has been even 
argued that political crises have become the normal state of affairs in the EU.7 
Notwithstanding the intensive political debate and the academic research and 
theorising, many of the factors and mechanisms which generated the array of 
EU crises continue to persist, posing fundamental challenges to the endurance 
of the EU integration as a constitutional project. These factors are closely 
related to, inter alia, labour mobility, asylum and external border manage-
ment and austerity measures, generating an unequal distribution of power 
and resources between the social and political actors (national governments, 
NGOs, trade unions, EU institutions and the EU itself as a polity) involved in 
the development and maintenance of the EU project and of its Social Model.8 
The ongoing COVID-19 pandemic has been the latest example of the Union’s 
institutional limitations, in terms of the way in which inequality manifests 
itself in a situation of a global and regional health emergency.

Starting from these premises, Law, Solidarity and the Limits of Social 
Europe offers a scholarly account of the socio-legal mechanisms that drive 
EU constitutional tensions, leading to crisis-like situations, and of the role of 
solidarity-based principles and values in redirecting EU law and policy towards 
a democratic Social Europe. It does this by addressing the existing constitu-
tional limits of Social Europe in two wide but well-defined and interwoven 
areas: social rights and labour relations, on the one hand; mobility within 
and to the EU, on the other. In particular, the contributions in this volume 
touch upon questions relating to posting of workers and social dumping, the 
right to collective bargaining, economic governance, political rights and free 
movement for EU citizens, asylum and migration policy and Brexit. Although 
these substantive issues might appear to be only loosely connected, they nev-

4 See among others, Vladislava Stoyanova and Eleni Karageorgiou (eds), The New 
Asylum and Transit Countries in Europe during and in the Aftermath of the 2015/2016 
Crisis (Brill 2018).

5 See Marianne Takle, ‘Is the Migration Crisis a Solidarity Crisis?’ in Andreas 
Grimmel (ed), The Crisis of the European Union. Challenges, Analyses, Solutions 
(Routledge 2018).

6 See Federico Fabbrini (ed), The Law & Politics of Brexit (OUP 2017), in par-
ticular the contributions included in Part 3 on ‘Brexit and Constitutional Change 
in European Perspective’; Paul James Cardwell, ‘The End of Exceptionalism and 
a Strengthening of Coherence? Law and Legal Integration in the EU Post-Brexit’ 
(2019) 57(6) Journal of Common Market Studies 1407.

7 Sarah Wolff and Stella Ladi, ‘European Union Responses to the Covid-19 
Pandemic: Adaptability in Times of Permanent Emergency’ (2020) 42(8) Journal of 
European Integration 1025.

8 Helle Krunke, Hanne Petersen and Ian Manners (eds), Transnational Solidarity: 
Concept, Challenges and Opportunities (CUP 2020).
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ertheless represent different scales of the EU’s constitutional limits. Through 
a critical assessment of EU integration and its inherent tensions as reflected in 
EU law and Member State practices, the volume aims at complementing tradi-
tional concepts and methodologies on the EU constitutional debate with newly 
emerged elements stemming from the analysis of socio-political dynamics 
embedded in the EU project. By paying attention to empirically discernible 
effects of EU policy in the field of social rights, labour relations and mobility, 
this book contributes to the debate on the multiple legal and policy challenges 
for Social Europe. In particular, it investigates the mechanisms through which 
‘crises’ are produced and take form, and how, ultimately, they challenge soli-
darity as a grounding principle in the EU legal order. This sheds new light on 
the causes of those challenges and on the institutional and constitutional lim-
itations that the EU faces in managing them. Ultimately, the volume suggests 
new paths to enhance the role of EU constitutional principles and values for 
a future Social Europe grounded in solidarity.

2. RECONCILING THE SOCIAL AND THE 
ECONOMIC: A FEASIBLE TASK?

The volume is divided into two main parts. The contributions offer 
a cross-disciplinary and policy-oriented analysis of the topics by undertaking 
legal, political science, sociological and philosophical perspectives. Starting 
from this diversity, they all converge towards illustrating what a more prin-
cipled approach to social rights in EU law would look like. Their ultimate 
common ground lies in the exploration of pathways for grounding Social 
Europe in the concept and practice of solidarity.

2.1 Social Rights and Labour Relations

The main issue investigated in Part I concerns the driving force of never-ending 
tension and discussion in the context of EU integration: the conflict between 
the economic and the social dimensions of the EU. The contributions focus 
on the limits to the full development of Social Europe deriving from social 
dumping, the regulation of labour mobility, economic governance and social 
partners’ involvement in rule-making processes. In particular, the authors 
highlight how these distinct yet complementary dynamics, fostered by the 
EU’s constitutional structure and embedded into its regulatory framework, 
have contributed in de-legitimising the process of EU integration by, for 
instance, fuelling Euro-scepticism. By interrogating the challenges deriving 
from the mismatch between the uniform application of economic-oriented 
law and policy and the diversity of labour law and industrial relations regimes 
in the EU, the contributions to this part of the volume raise questions about, 
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Introduction xvii

among others, social integration, solidarity, fair competition, democratic par-
ticipation and representation, human dignity and equal treatment.

Novitz kicks off with an analysis of the European Pillar of Social Rights 
from a sustainability perspective. She examines the EU’s claims to promote 
social sustainability both within the internal market and in its external rela-
tions. After considering the potential meaning of social sustainability and 
reflecting on this issue in Agenda 2030 and the Sustainable Development 
Goals, her chapter probes the meaning of social dumping in this context by 
addressing the relevance of substantive labour standards and procedural rights 
(including those relating to workers’ voice), alongside the constituency of 
those who can claim them.

Subsequently, Lo Faro follows up on the question of social dumping within 
the context of transnational mobility of workers. In his contribution, this ques-
tion is tackled by discussing the fraudulent and abusive practices of posting 
of workers put in place by ‘letterbox companies’. He conducts a thorough and 
analytical investigation of the loopholes offered by EU free movement and 
internal market law fostering practices of artificial posting, and of the possible 
available remedies. Ultimately, Lo Faro’s analysis unveils how those tensions 
and limits lie inherently at the core of the labour and service mobility in the 
EU internal market, raising conflicts of solidarity across labour markets and 
among workers.

Dorssemont’s chapter zooms in on the role of the CJEU and the implica-
tions of judicial reasoning for democracy, subsidiarity and social policy in 
the EU. The chapter discusses Case T-310/18 European Federation of Public 
Service Unions (EPSU) and Jan Willem Goudriaan v European Commission 
by providing a critical assessment both of the legal argumentation and of its 
consequences for the European Social Dialogue. Dorssemont looks at the latter 
as a process providing the EU with a means for ensuring democratic participa-
tion and a horizontal dimension of subsidiarity in social policy. In doing so, he 
questions the position of the Commission and the ruling of the General Court 
in relation to the Agreement on information and consultation for employees 
in central government administrations both from the perspective of equality 
for workers in this sector and from an overarching perspective on democratic 
aspects of Social Europe.

Along a similar path, Pecinovsky discusses the right to collective bargaining 
as exercised at the national level within the intersection between EU economic 
governance and fundamental social rights. By using the example of Spain, 
he shows how EU soft law measures implemented through the instrument 
of country-specific recommendations have resulted in national actions that 
encroach upon the fundamental right of the social partners to collective bar-
gaining. The discussion also illustrates the evolution that has characterised the 
EU economic governance instruments with the aim of reconciling their aims 
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Law, solidarity and the limits of social Europexviii

with the respect of fundamental social rights. Starting with an analysis of those 
instruments under the Junker Commission and moving towards the view of 
the Van der Leyden Cabinet, the chapter ends with a up-to-date account in the 
context of the current COVID-19 crisis. Ultimately, Pecinovsky hints at the 
possible definitive shift away from austerity as a way to promote economic 
recovery in the EU.

In the same vein, Johansson looks at the Swedish model of labour market 
regulation in the prism of the European Social Model. Her chapter discusses 
the tensions between the supranational and national levels as illustrated by 
the position of the Swedish social partners, the legislator and the parliament 
in the negotiations and the adoption of Directive 2019/1152 on transparent 
and predictable working conditions in the European Union. By grounding the 
analysis in the interests of the Swedish social partners to safeguard the national 
model against possible interference from EU law and policies, Johansson 
focuses not on the tension between ‘the economic’ and ‘the social’ within the 
EU, but rather on the tension between ‘the social’ at EU level and ‘the social’ 
at national level. In this sense, the analysis offers an interesting perspective on 
the limits of harmonisation in the social policy field. Ultimately, an argument 
is made that treaty changes are needed in order to strengthen the legislator at 
both national and EU level, and to better ensure the Member States’ room for 
manoeuvre to safeguard their welfare models.

2.2 Mobility, Brexit and the Question of Solidarity

As Part I demonstrates, the EU faces structural challenges in relation to social 
integration, fair competition, human dignity, equal treatment and social rights. 
Part II explores these challenges further in relation to mobility and migration 
against the background of Brexit. These challenges are discussed as concrete 
outcomes of the EU’s failure to deliver on expectations for law and policy 
based on solidarity, mutual trust and fundamental rights. The four contribu-
tions that compose this part discuss constitutional tensions between internal 
market considerations on the one hand, and fundamental rights and political 
participation on the other. The aim is to offer a balanced account of the ways in 
which a principled approach, in line with established regional and international 
standards, could inform the future transformation of EU policies in a way that 
is fair to EU citizens and non-citizens alike.

In his contribution, Kouroutakis points at the fact that, in the EU, strong 
economic rights do not necessarily go hand in hand with strong political rights. 
This asymmetry has been highlighted by the June 2016 referendum on Brexit. 
Despite the inevitable impact on EU citizens who live and work in the UK and 
on British citizens who live and work in another EU country, most of those 
belonging to both groups, while exercising their free movement rights, did 
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not have the right to participate in the referendum. According to Kouroutakis, 
this asymmetry between economic and political rights marks a constitutional 
‘cacophony’ in EU citizenship. By examining the free movement of workers 
from a political perspective, the chapter argues that EU citizens who exercise 
their free movement rights on the one hand have limited rights to participate in 
the political life of the host country, and on the other might lose their political 
rights in their countries of origin. Ultimately, this stresses a deficiency in the 
application of the principle of solidarity across the EU.

Along the same lines, Bengoetxea explores how solidarity as a value has 
been put to the test with the 2015 refugee crisis. The chapter discusses soli-
darity as a constitutional value in the EU and the way in which it has informed 
policies that effectively establish a fair sharing of responsibility between EU 
Member States in practice. He argues that the internal cleavage between EU 
Member States of the North, South, East and West has played a significant 
role in how solidarity has been perceived and applied during the crisis. The 
chapter’s main argument lies in the contrast between the value of solidarity as 
proclaimed in the Treaties and the actual practice of EU policy, whereby the 
security constitution is placed above the solidarity constitution. In this respect 
the chapter concludes with a call to revive the spirit of solidarity in the EU 
through actual practice and policy, reclaiming its constitutional status.

In the following chapter, Vergis uses the example of Brexit to query the 
extent to which ‘substantive constitutionalisation’ may help ‘win back minds 
and hearts’ of those who have been disenchanted by the recent EU law and 
policies. According to Vergis, the multiple ‘crises’ seen in succession during 
the past decade, culminating in the Brexit saga, have challenged the traditional 
narrative of perpetual ‘further integration’, and have revealed systemic flaws 
in the EU’s structure and normative basis. His chapter examines what embrac-
ing a more consistent interpretation and application of the EU constitutional 
framework would entail and how its normative foundations could help reverse 
this perception. In light of a process of ‘substantive constitutionalisation’, 
namely an interpretative approach that would require a consistent and prin-
cipled judicial review of EU law and policies, Vergis argues that the social 
values that inform the EU constitutional framework could be used as grounds 
for readdressing the conduct of all EU institutions and for bridging some of the 
disconnect between the EU and the popular – sceptical – public perception of 
its nature and role.

Embracing the same forward-looking standpoint, the final chapter, by 
Garben, offers insights as to what a dignity- and reciprocity-based solidarity, 
as a normative framework, could entail for the EU’s constitutional settlement. 
Garben delves into the notions of solidarity, dignity, competition and cooper-
ation, and their meaning for the project of European integration. The chapter 
argues that, in order to ensure its stability and success as a federal system, the 

Ann-Christine Hartzén, Andrea Iossa, and Eleni Karageorgiou - 9781800885516
Downloaded from PubFactory at 08/24/2022 01:29:31PM

via free access



Law, solidarity and the limits of social Europexx

EU needs to better institutionalise a mutually reinforcing two-step solidarity 
structure: it needs to ensure that (1) everyone participates in the common 
project (largely defined) without expecting a guaranteed net benefit in the 
immediate term, and (2) that there are sufficiently robust redistributive mecha-
nisms in place so that individuals, groups and Member States that (structurally) 
lose in the common system are duly compensated.

3. THE COVID-19 OUTBREAK AND ITS IMPACT 
ON SOCIAL EUROPE

While examining long-lasting EU constitutional tensions and limits in light 
of newly emerged events, the contributions also reveal their incisiveness in 
relation to the current health crisis faced by the EU, namely the COVID-19 
pandemic. It is beyond any doubt that the pandemic, and the measures adopted 
to address it, had – and still have – a profound impact on the areas of EU law 
and policy that the contributions in this volume discuss. Although we contend 
that it is rather early to fully comprehend the impact of the pandemic on EU 
law and social policy, and hence a detailed account of this goes beyond the 
scope of this volume, there are a few points that need to be raised in relation 
to the EU’s constitutional design as discussed here. In this section, we high-
light the difficulties of the EU to act as a Union in the face of the COVID-19 
pandemic, which largely affects social policy and fundamental rights and the 
configuration of a Social Europe. These preliminary reflections highlight two 
aspects: first, in the absence of a coherent centralised approach in dealing with 
‘crises’, Member States have turned to unilateral or bilateral actions in order 
to address challenges on the ground; second, the measures to contain the virus 
and to foster economic recovery seem to widen the gap between solidarity as 
a political rhetoric and its reality.

3.1 Economic Recovery Measures at EU Level

When the COVID-19 pandemic struck the EU, the consequences of the finan-
cial and sovereign debt crisis were still fresh in the minds of the Union’s main 
policy actors.9 It was hardly possible to neglect the consequences of austerity 
as a response to the financial crisis10 and the ensuing demands for a more 

9 Stella Ladi and Dimitris Tsarouhas, ‘EU Economic Governance and Covid-19: 
Policy Learning and Windows of Opportunity’ (2020) 42(8) Journal of European 
Integration 1041.

10 For useful discussions on the response of EU to the financial crisis in relation 
to social rights see Niklas Bruun, Klaus Lörcher and Isabelle Schömann (eds), The 

Ann-Christine Hartzén, Andrea Iossa, and Eleni Karageorgiou - 9781800885516
Downloaded from PubFactory at 08/24/2022 01:29:31PM

via free access



Introduction xxi

social Europe.11 This, it has been argued, would have possibly paved the way 
for quicker action and decisions on an EU economic policy concerned with 
a redistributive function.12 While such a conclusion might be true in relation 
to the Recovery and Resilience Facility (RRF)13 as part of the Commission’s 
Next Generation EU (NGEU) proposal,14 a discussion of the role of solidarity 
in reaching the decision to adopt this instrument is salient. The developments 
leading up to the adoption of the RRF serve well to illustrate important points 
for the purposes of this volume. The reason for this is that the RRF as such 
represents a novelty in EU economic governance15 and the negotiations under-
taken for its adoption highlight the need for a continuous discussion on the 
tensions around the practices of solidarity in the context of economic policy.

Although the pandemic affected all Member States, leading to severe strain 
on health-care systems, rising unemployment and drops in GDP, its conse-
quences were asymmetrical. Some of the southern Member States, which 
had barely recovered from the financial crisis, have been hit harder, facing 
increasing debt levels that severely risk their economic and political stability.16 
This group of Member States called for new forms of assistance based on 
grants from the EU. The initial response from northern Member States was, 
instead, to insist on loans with conditionality requirements. However, this 
changed when the German government altered its opinion. The imminent risk 
of economic downfall spreading from the south to the north due to interde-
pendencies between export markets, pressure from important actors within 
German industry and possibilities for regained strength in the partnership 
with France led the Merkel cabinet to shift stance.17 This enabled Germany 
and France to agree upon a proposal for grants to be distributed to Member 
States in need, paving the way for the Commission to propose an instrument 

Economic and Financial Crisis and Collective Labour Law in Europe (Hart Publishing 
2014).

11 Wolff and Ladi (n 7).
12 Ladi and Tsarouhas (n 9).
13 Adopted through Council Regulation (EU) 2020/2094 of 14 December 2020 

establishing a European Union Recovery Instrument to support  the recovery in the 
aftermath of the COVID-19 crisis [2020] OJ L4331/23.

14 European Commission, ‘Communication from the Commission to the European 
Parliament, the European Council, the Council, the European Economic and Social 
Committee and the Committee of the Regions – Europe’s Moment: Repair and Prepare 
for the Next Generation’ COM(2020) 456 final.

15 Antoine Camous and Grégory Claeys, ‘The Evolution of European Economic 
Institutions during the COVID-19 Crisis’ (2020) 6(2) European Policy Analysis 328.

16 Ladi and Tsarouhas (n 9).
17 Philipp Genschel and Markus Jachtenfuchs, ‘Postfunctionalism Reversed: 

Solidarity and Rebordering during the COVID-19 Pandemic’ (2021) 28(3) Journal of 
European Public Policy 350.
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that would combine grants and loans. Even though this proposal was met with 
resistance from Austria, Denmark, the Netherlands and Sweden – the ‘frugal 
four’ – negotiations carried out in the framework of the EU budget made room 
for compromise. To get them on board, the ‘frugal four’ were granted rebates 
on their contributions to the EU budget and cuts in funding for certain policy 
areas in accordance with their requests. In these negotiations Germany also 
managed to retain a significant rebate on its contribution to the EU budget, 
while a conditionality clause concerning respect for the rule of law was 
changed in order to ensure acceptance from Poland and Hungary.18 By com-
bining the negotiations on the NGEU and RFF with the negotiations on the EU 
long-term budget, it was thus possible to assure Member States that they would 
get something in return for the concessions they made.

The construction of the RRF assures an allocation of grants proportionate to 
the magnitude of the pandemic’s effects. Several of those Member States who 
have been hit harder are also those with more severe structural socio-economic 
problems. Considering that the financing of the RRF is secured by loans taken 
up by the EU to be paid back by contributions to the EU budget, this instrument 
will involve economic transfers based on a redistribution of financial resources 
from the wealthier Member States to the less so.19 Even though such a mecha-
nism would suggest a process informed by practices of solidarity,20 the negoti-
ations that led to its adoption show that it may not have been approved unless 
its initial opponents had been given something in return. Both the change in 
the German government’s position and the compromises that convinced the 
‘frugal four’ suggest that solidarity in the EU has a particular meaning that 
needs to be unravelled.21 In future assessments and evaluations of the RRF and 
other instruments intended to facilitate recovery from the pandemic, the ques-
tion of solidarity – and how it is implemented – remains of high importance, in 
particular as regards the interplay between EU economic policy and national 
policies in the context of Social Europe.

3.2 Cross-Country (Im)mobility for EU Citizens

Another area of EU law and policy drastically affected by the measures 
adopted to reduce the spread of the virus is cross-country mobility for EU citi-
zens. While border controls and travel restrictions have been introduced across 
the world, these measures have a specific impact in the space of the EU, where 

18 Ladi and Tsarouhas (n 9).
19 Camous and Claeys (n 15).
20 Genschel and Jachtenfuchs (n 17).
21 See also Sacha Garben, ch 9 in this volume.
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freedom of movement constitutes the essence of the integration project – as 
well as a fundamental right of individuals.22

Measures to prevent or limit cross-country mobility have been introduced 
both at the EU and the national scale – not without tensions. It was reported 
that as early as the end of March 2020, the majority of EU Member States 
had suspended the terms of the Schengen Agreement and reintroduced some 
form of border control.23 Safeguarding of public health is among the grounds 
on which national measures limiting freedom of movement can be adopted.24 
However, the Member States’ initial reactions varied and only converged at 
a later stage. It has been noted that such convergence was mainly due to ‘reg-
ulatory emulation’ – the reciprocal influence in regulatory endeavours aiming 
at limiting the spread of the infection.25

At EU level, after an initial call of caution to Member States in reintroducing 
border controls and demand for coordinated measures as regards mobility, the 
EU institutions changed approach.26 On 16 March, the Commission adopted 
two different documents addressing issues related to cross-country mobility 
and freedom of movement in a time of pandemic: one titled ‘COVID-19 
Guidelines for border management measures to protect health and ensure the 
availability of goods and essential services’27 and the other, a Communication, 
titled ‘COVID-19: Temporary restriction on non-essential travel to the EU’.28 
While the latter mainly addresses border closures and travel restrictions from 

22 Patrícia Jeronimo, ‘COVID-19-Related Travel Restrictions and Mobility Rights: 
A Test for International Human Rights Standards and EU Citizenship’ (2020) 6(2) 
UNIO-EU Law Journal 9.

23 Sergio Carrera and Ngo Chun Luk, ‘Love thy Neighbour? Coronavirus Politics 
and Their Impact on EU Freedoms and Rule of Law in the Schengen Area’ (2020) 
CEPS Paper in Liberty and Security in Europe, no. 2020-04, 9.

24 See for instance the treaty provisions concerning free movement for workers 
(Article 45(3) TFEU) or freedom of establishment (Article 52 TFEU) as well as 
Article 1 of Directive 2004/38/EC on the right of citizens of the Union and their family 
members to move and reside freely within the territory of the Member States [2004] OJ 
L158/77.

25 Alberto Alemmano, ‘The European Response to COVID-19: From Regulatory 
Emulation to Regulatory Coordination? (2020) 11(2) European Journal of Risk 
Regulation 307.

26 Ibid, 13.
27 European Commission, ‘COVID-19: Guidelines for border management meas-

ures to protect health and ensure the availability of goods and essential services’ 
COM(2020) 1753 final.

28 European Commission, ‘Communication from the Commission to the European 
Parliament, the European Council and the Council, “COVID-19: Temporary Restriction 
on Non-Essential Travel to the EU”’ COM(2020) 115 final.
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third countries to the EU+ area,29 the former is centred on the question of 
travel restrictions across Member States.30 In the opening of the document, 
the Commission recalls that ‘implementation of the Union’s policies on 
checks of persons and goods should be governed by the principle of solidarity 
between the Member States’.31 From that premise, the Commission moves 
on to acknowledge the possibility for Member States to limit travel into their 
territories as long as ‘the continuity of economic activity’ is ensured through, 
for example, ‘the operation of supply chains’,32 by allowing transport workers 
as well as other categories of frontier workers to cross borders for the supply 
of food and other essential goods.33

The situation of ‘mobile workers’ was addressed in detail by a Commission 
Communication issued on 30 March outlining ‘Guidelines concerning the 
exercise of the free movement of workers during COVID-19 outbreak’.34 Here 
the Commission calls for coordinated action, by reminding Member States that 
measures limiting cross-country mobility within the EU ‘must be necessary, 
proportionate and based on objective and non-discriminatory criteria’. The 
guidelines also emphasise the essential nature of work performed by frontier 
workers, posted workers and seasonal workers.35 A special section is dedicated 
to seasonal workers employed in agriculture – a controversial aspect in many 
Member States, where the need to ensure the harvesting season led to the 
adoption of temporary measures favouring seasonal migration yet disregarding 
health risks for workers in the fields.36

29 The ‘EU+ area’ includes 30 countries: 26 out of the 27 EU Member States as 
well as the four Schengen Associated States: Iceland, Liechtenstein, Norway and 
Switzerland.

30 However, these guidelines too address the issue of external borders of the EU 
(see section V of the document).

31 European Commission (n 27), 1.
32 Ibid.
33 Ibid.
34 European Commission, ‘Communication from the Commission Guidelines con-

cerning the exercise of the free movement of workers during COVID-19 outbreak’ 
[2020] OJC102I/12.

35 The list of those occupations considered to be essential in the context of the pan-
demic is wide and long, covering  health professionals, fishermen, workers in the phar-
maceutical and medical devices industry, persons working on ‘critical or otherwise 
essential infrastructures’, IT and communication professionals and workers ‘involved 
in the supply of goods’. With specific regard to the mobility of health professionals, 
see Giacomo Di Federico, ‘COVID-19 and Labour Law: Free Movement of Healthcare 
Personnel within the EU’ (2020) 13(1S) Italian Labour Law e-Journal. 

36 Vincenzo Pietrogiovanni, ‘Labour without the Law: Migrant Food Workers 
in Italy’ (2020) 15 Futures of Work, https:// futuresofwork .co .uk/ 2020/ 07/ 13/ labour 
-without -law -migrant -food -workers -in -italy/ , accessed 18 June 2021; Vladimir 

Ann-Christine Hartzén, Andrea Iossa, and Eleni Karageorgiou - 9781800885516
Downloaded from PubFactory at 08/24/2022 01:29:31PM

via free access

https://futuresofwork.co.uk/2020/07/13/labour-without-law-migrant-food-workers-in-italy/
https://futuresofwork.co.uk/2020/07/13/labour-without-law-migrant-food-workers-in-italy/


Introduction xxv

Overall, EU measures on limitations and exceptions to cross-country 
mobility of EU citizens illustrate how the tensions between a social and an 
economic dimension – as well as between the national and the supranational 
regulatory dimensions – of EU integration are constant and consistent also in 
time of emergency. The exemptions granted to those categories of workers 
whose work is deemed essential to the functioning of the internal market, but 
whose health is not equally safeguarded,37 show a lack of ‘vertical’ solidarity 
between the EU and its citizens and little attention to the social aspects of the 
internal market. In the pandemic emergency, citizenship status and worker 
status ensure a different exercise of mobility rights. Also, the establishment of 
a European labour market grounded on free movement is undermined. These 
aspects reflect multiple asymmetries in the construction of a Social Europe 
and call for a more consistent approach to solidarity as a principle guiding the 
functioning of the EU economy, especially in times of emergency.

3.3 Reception of Refugees and the COVID-19 Pandemic: A Crisis 
within a Crisis

As illustrated in Bengoetxea’s chapter in this volume, since 2015 there has 
been a clear tendency for EU countries to address the challenges posed by 
increased refugee movement to Europe through ad hoc ‘crisis’ measures. 
Arguably, these measures have deviated from well-established human rights 
norms, legitimising contested European practices such as externalisation of 
migration control, prolonged detention and destitution, and non-admission 
at the border.38 These measures have not only impacted on third country 
nationals’ rights but have also interfered with the right to free movement of 
EU nationals, disrupting the Schengen acquis to the point of total collapse.39 

Bogoeski, ‘Harvesting Injustice’ (Verfassungsblog, 21 April 2021) https:// 
verfassungsblog .de/ harvesting -injustice/ , accessed 18 June 2021.

37	 Zane	Rasnača,	 ‘Essential	but	Unprotected:	Highly	Mobile	Workers	 in	 the	EU	
during the Covid-19 Pandemic’ (2020) ETUI policy brief no. 9/2020.

38 See among others Cathryn Costello, ‘Overcoming Refugee Containment and 
Crisis’ (2020) 21(1) German Law Journal 17.

39 Measures reintroducing border controls have been employed by Member States 
since 2015 onwards, oftentimes going beyond what is strictly permissible pursuant 
to the Schengen Borders Code. A combination of security grounds due to terrorism 
and mass migration through the EU external borders has been used as a justifica-
tion to retain and extend such measures, recently replaced by public health consid-
erations due to the pandemic. A list of Member States that have reintroduced border 
controls is available at https:// ec .europa .eu/ home -affairs/ sites/ homeaffairs/ files/ what 
-we -do/ policies/ borders -and -visas/ schengen/ reintroduction -border -control/ docs/ ms 
_notifications _ - _reintroduction _of _border _control _en .pdf.
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The pandemic has, in fact, struck at a time of general erosion of rule of law 
in Europe. It has exposed the competing interests underlying migration policy 
in the EU, namely protection of migrant rights versus national security and 
social cohesion, making the boundaries of inclusion and exclusion more salient 
and recourse to constitutional values vital.40 A concrete example of this is the 
domino effect of restrictive arrangements implemented by countries located at 
the EU external borders. Such arrangements include suspension of the right to 
apply for international protection as a provisional measure dictated by public 
health considerations, as well as further restriction of movement both between 
Member States and within Member States (as in the case of, for example, the 
Greek islands).41

Although, in view of the pandemic, responsibility sharing has materialized 
on a voluntary basis in relation to certain groups of refugees, such as unaccom-
panied minors,42 the Dublin Regulation,43 which has proved likely to result in 
human rights violations in the context of mass refugee movements,44 continues 
to apply despite health risks.45 In the new proposals for a reform to the Common 
European Asylum System (CEAS),46 the Commission does emphasise the need 
for an embedded solidarity system and seeks to compensate for its compulsory 

40 Vladislava Stoyanova, ‘Inherent Instability or Tipping of the Balance: Populism, 
Immigration and Liberal Democracies’ in Vladislava Stoyanova and Stijn Smet (eds), 
Migrants’ Rights, Populism and Legal Resilience in Europe (CUP 2021).

41 See e.g. Eleni Karageorgiou, ‘The Impact of the New EU Pact on Europe’s 
External Borders: The Case of Greece’ in Sergio Carrera and Andrew Geddes (eds), 
The EU Pact on Migration and Asylum in Light of the United Nations Global Compact 
on Refugees: International Experiences on Containment and Mobility and Their 
Impacts on Trust and Rights (EUI 2021).

42 See Evangelia (Lilian) Tsourdi, ‘COVID-19, Asylum in the EU, and the Great 
Expectations of Solidarity’ (2020) 32(2) International Journal of Refugee Law 374.

43 Regulation (EU) No 604/2013 of the European Parliament and of the Council 
of 26 June 2013 establishing the criteria and mechanisms for determining the Member 
State responsible for examining an application for international protection lodged in 
one of the Member States by a third-country national or a stateless person (recast) 
[2013] OJ L180/31.

44 See e.g. Opinion of AG Sharpston in Case C-646/16 Jafari v Bundesamt für 
Fremdenwesen und Asyl, ECLI: EU: C: 2017: 443 and Case C-410/16 A.S. v Republika 
Slovenija, where she contends that the Dublin Regulation has not been designed to 
tackle mass refugee movements and that the application of the so-called first entry cri-
terion stipulated in Article 13(1) may lead to unfair responsibility allocation, contrary 
to Article 80 TFEU.

45 See European Council on Refugees and Exiles (ECRE), AIDA Report August 
2020, ‘The implementation of the Dublin III Regulation in 2019 and during COVID-19’, 
pp.34–5.

46 European Commission, ‘Communication from the Commission to the European 
Parliament, the Council, the European Economic and Social Committee and the 
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character by widening the ways in which Member States can contribute to sol-
idarity measures, through, for example, capacity building in third countries and 
return sponsorship.47 It is, however, doubtful that such proposals will ensure 
enhanced protection of refugee rights and a fair distribution of responsibilities 
in the field when the default link between external borders management and 
responsibility is retained and Member States are allowed to circumvent their 
asylum obligations by contributing to interstate solidarity through migration 
management measures.

Within this context, the COVID-19 emergency measures appear to have 
provided the basis for greater consolidation of executive power, under the 
pretext that the ‘crisis’ justifies it. In this sense, a continuation of the tech-
niques that have been prevalent during the 2015 migration ‘crisis’ is evident. 
The argument to be made here is that exceptional, crisis-led measures adopted 
in different contexts (migration control and the pandemic, among others) rein-
force each other and there is a risk of further consolidation of ‘emergency-like’ 
situations creating an environment of uncertainty. To avoid a normalisation of 
emergency, the new proposals combined with existing law and policy arrange-
ments need to be persistently evaluated under the light of the EU constitutional 
principles, and in particular the principles of legality and solidarity. On the 
other hand, positive developments that occurred at the national level due to 
the pandemic (such as regularisation of the status of migrants in Portugal and 
relocation of unaccompanied migrants from Greece) should not be underesti-
mated. The question that arises is to what extent the future reform of European 
asylum law does reconcile pragmatism with a more principled approach, 
institutionalising the positive developments in the aftermath of the pandemic.

4. CONCLUSIONS

Despite the principle of solidarity’s constitutional weight within the EU legal 
order, the contributions to this volume illustrate the limits of its implementa-
tion in the field of social rights, labour relations, and mobility. The arrange-
ments described and discussed speak less about solidarity as distributive 
justice or social fairness and more about national responsibility, conditionality, 
economic concern and enlightened self-interest. In light of this, solidarity 

Committee of the Regions on a New Pact on Migration and Asylum’ COM/2020/609 
final.

47 European Commission, Proposal for a Regulation of the European Parliament 
and of the Council on asylum and migration management and amending Council 
Directive (EC) 2003/109 and the proposed Regulation (EU) XXX/XXX [Asylum 
and Migration Fund] COM/2020/610 final, 11. See also Proposal Part IV Solidarity, 
Articles 45–60.
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seems to move away from its constitutional imperative as a founding value of 
EU law and policy, towards a neoliberal thinking of dignity and rights through 
the prism of the internal market. From this shift follows the need to reconcile 
the social with the economic and the political in the EU, as well as to recon-
nect a collective dimension of democratic participation and solidarity with 
the individual dimension of rights. The need to restore a principled approach 
to solidarity has become even more urgent in the aftermath of the COVID-19 
outbreak. What this volume suggests is that for European solidarity to work 
beyond emergencies, as a value embedded in the system, there is a need for 
deep legal and social reforms addressing the limits and tensions in the broad 
functioning of Social Europe. Such reforms would, however, require enhanced 
cooperation and the participation and commitment of the different actors 
involved in the project of EU integration, namely Member States, affected 
parties, EU agencies and courts, as well as citizens and migrants alike.

Ultimately, the discussions put forward in the volume will hopefully gener-
ate a debate on reassessing and readdressing the challenges for Social Europe 
that are currently limiting economic and social development for the Union 
itself, for its Member States and citizens, and for whoever is (even tempo-
rarily and in marginalised contexts) under their jurisdiction. The pandemic 
has exacerbated social, economic and political inequalities and increased the 
need to demanding that equality and equal opportunities are effectively put in 
place, beyond a contingent approach based on emergency remedies. In light of 
this and on the basis of the limits and tensions that this volume addresses, our 
ambition and aspiration is that socio-legal research on the principle of solidar-
ity in the EU will move forward, towards the understanding of those practices 
undertaken at the ‘grassroots’ levels and from below, so as to connect them 
with, and eventually inform, the EU constitutional framework.
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1. Addressing ‘social dumping’ and 
‘unfair competition’ – an analysis 
of EU pillar initiatives from 
a sustainability perspective
Tonia Novitz

1. INTRODUCTION

‘Social dumping’ relating to labour standards can arguably be detected in 
(at least) two facets of European Union (EU) and Member State laws and 
practices. These concern: (1) temporary migration through posting of workers; 
and (2) hiring of labour on precarious terms and conditions in ‘non-standard’ 
employment.1 Both have been used to circumvent worker protections as 
a means by which employers and states seek competitive advantage.

There is evidence that posting of workers under the terms of the 1996 
Posting of Workers Directive (PWD)2 has led to the stark undercutting of 
pay by up to 50 per cent and a loss of jobs for local workers unless they are 
prepared to engage in fake posting for lower wages.3 Connected to this is an 
increase in mobile temporary agency work to satisfy labour demands in new 
sites of manufacture and service delivery in Central and Eastern Europe, 
again lowering wages and also undermining collective bargaining.4 Migration 

1 ‘Non-standard employment’ is understood here as the hire of labour which falls 
outside the standard common law definition of a contract of employment in the UK and 
outside the UK and EU legal definitions of a ‘worker’.

2 Council Directive 96/71/EC of the European Parliament and of the Council of 16 
December 1996 concerning the posting of workers in the framework of the provision of 
services [1997] OJ L18/1 (PWD).

3 Recognised in the European Commission proposal for further amendment of 
the Posting of Workers Directive COM(2016)128, 13 and 36; see also Jan Cremers, In 
Search of Cheap Labour in Europe: Working and Living Conditions of Posted Workers 
(CLR Studies 2011).

4 Rutvica Andrijasevic and Devi Sacchetto, ‘“Disappearing Workers”: Foxconn 
in Europe and the Changing Role of Temporary Work Agencies’ (2017) 31(2) Work, 
Employment & Society 54.
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An analysis of EU pillar initiatives 3

and employment status have intersected to exacerbate worker vulnerability.5 
Access to trade union representation for temporary migrant workers has been 
obstructed, both in practical terms through the isolation of their living and 
working conditions and via legal limitations placed on collective bargaining 
and collective action in a posting context.6 Narrowly defined ‘worker’ status 
has presented a further legal barrier to effective trade union representation, 
since this is commonly the precondition for access to national-level statutory 
protections regarding collective bargaining in many countries.7 That status is 
also a prerequisite for various kinds of statutory employment protections, such 
as payment of a minimum wage or access to EU working time entitlements 
including sick leave and paid holidays.8 While growing precarity is a feature of 
the EU internal market, prompted after the crisis by ‘country-specific recom-
mendations’ (CSRs) seeking to promote flexibilisation of labour markets, 9 this 
shift has added repercussions for those moving to work in other EU states who 
are already vulnerable and denied protections through collective bargaining 
and labour legislation.

Both these aspects of social dumping (or at least unfair competition on the 
basis of problematically low labour standards) can be linked to the global 
financial crisis as manifested in Europe, which prompted employers to cut 

5 Bridget Anderson, ‘Migration, Immigration Controls and the Fashioning of 
Precarious Workers’ (2010) 24(2) Work, Employment & Society 300; Gabriella Alberti 
and Sonila Danaj, ‘Posting and Agency Work in British Construction and Hospitality: 
The Role of Regulation in Differentiating the Experiences of Migrants’ (2017) 28(21) 
The International Journal of Human Resource Management 3065.

6 See Case C-341/05 Laval un Partneri v Svenska Byggnadsarbetareförbundet 
ECLI: EU: C: 2007: 809 (Laval); and the broader discussion in Tonia Novitz and Rutvica 
Andrijasevic, ‘Reform of the Posting of Workers Regime – An Assessment of the 
Practical Impact on Unfree Labour Relations’ (2020) 58(5) Journal of Common Market 
Studies 1325. 

7 See Valerio De Stefano, ‘Non-Standard Work and Limits on Freedom of 
Association: A Human-Rights Based Approach’ (2017) 46(2) Industrial Law Journal 
185; Alan Bogg, ‘Taken for a Ride: Workers in the Gig Economy’ (2019) 135 Law 
Quarterly Review 219.

8 Causing controversy currently in the context of COVID-19, since sick pay is not 
available to many gig workers and self-employed, meaning that the scope for social 
distancing is limited. An employment rights crisis has become a public health crisis. 
See www .etuc .org/ en/ pressrelease/ coronavirus -exposes -danger -cuts -sick -pay -europes 
-workers -financial -crisis accessed 20 February 2021. 

9 See https:// ec .europa .eu/ info/ business -economy -euro/ economic -and -fiscal -policy 
-coordination/ eu -economic -governance -monitoring -prevention -correction/ european 
-semester _en accessed 20 February 2021; discussed in Stefan Clauwaert, The 
Country-specific Recommendations (CSRs) in the Social Field: An Overview and 
Comparison: Update Including the CSRs 2018  –2019 (European Trade Union Institute 
2018). 
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costs in whatever ways they could so as to stay commercially afloat, whether 
by taking advantage of new flexible labour practices or through transborder 
importation of labour (or, indeed, through both combined). They can also 
be traced back to EU and national government measures adopted from 2010 
which encouraged deregulation of labour markets to maintain business income 
(as well as state budgets).10 There is an argument that, more generally, a shift 
towards precarious work predated the global financial crisis,11 but the rapidity 
of growth in non-standard work suggests that pressures for deregulation fol-
lowing the crisis led to the flourishing of such modes of hiring. The origins of 
the global financial crisis have been widely attributed to under-regulation of 
banking and finance markets,12 not to over-regulation of the labour market, but 
this did not matter in EU policy terms. From 2010 to 2017 deregulatory meas-
ures concerning industrial relations were implemented, with pressure emanat-
ing from the European semester and ‘country-specific recommendations’.13

The question now is how these trends towards exploitation in posted and 
precarious work can be halted and their effects redressed. This may depend on 
finding a prompt, both in ethical and in legal normative terms, for change. My 
suggestion is that we might find this in the idea of inclusive worker protection 
and voice inherent in ‘social sustainability’, recognised in the 2015 United 
Nations (UN) Sustainable Development Goals (SDGs)14 and manifested in the 

10 See Aristea Koukiadaki and Lefteris Kretsos, ‘Opening Pandora’s Box: The 
Sovereign Debt Crisis and Labour Market Regulation in Greece’ (2012) 41 Industrial 
Law Journal 276; also Stefan Clauwaert and Isabelle Schömann, The Crisis and 
National Labour Law Reforms: A Mapping Exercise (ETUI 2012); and Aristea 
Koukiadaki, Isabel Tavora and Miguel Martinez Lucio, The Transformation of Joint 
Regulation and Labour Market Policy in Europe during the Crisis: Comparative 
Project Report (University of Manchester/The European Commission 2014).

11 See for example the European Commission’s Green Paper on Modernising 
Employment (2006) referred to in both Franck Hendrickx, ‘Regulating New Ways of 
Working: From the New “Wow” to the New “How”’ (2018) 9(2) European Labour 
Law Journal 195, 196 and Izabela Florczak and Marta Otto, ‘Precarious Work and 
Labour Regulation in the EU: Current Reality and Perspectives’ in Jeff Kenner, Izabela 
Florczak and Marta Otto (eds), Precarious Work: The Challenge for Labour Law in 
Europe (Edward Elgar Publishing 2019) 7.

12 Carmen M. Reinhart and Kenneth S. Rogoff, From Financial Crash to Debt 
Crisis NBER Working Paper 15795. See also Jacopo Carmassi, Daniel Gros and 
Stefano Micossi, ‘The Global Financial Crisis: Causes and Cures’ (2009) 47 Journal of 
Common Market Studies 977.

13 See Clauwaert (n 9). 
14 United Nations (UN) General Assembly (GA) Resolution Transforming Our 

World: The 2030 Agenda for Sustainable Development, 25 September 2015  A/
Res/70/1. 
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An analysis of EU pillar initiatives 5

2017 European Pillar of Social Rights.15 This could inform how we understand 
social dumping or fair competition by prompting attention to social solidarity 
in both the sense of inclusive legislative protection and that of workers’ capac-
ity to act together in concert to achieve common goals.

Indeed, the language of sustainability enters again in the more recent 
Commission Communication, ‘A Strong Social Europe for Just Transitions’, 
issued in January 2020.16 As the title of that document suggests, the 
Communication begins by referring to the significance of EU commitment to 
sustainability. However, as (at the time of writing) we have yet to see how the 
regulatory programme proposed there will unfold, the more concrete policy 
proposals set out there are not the focus of the analysis offered in this chapter.17

This chapter has five sections, including this Introduction. The next section 
investigates what may be defined as ‘social dumping’ in the context of posting 
and precarious work with reference to the idea of sustainability. It is suggested 
that social dumping is concerned with more than a desire for ‘fair competition’. 
Rather, what is egregious in social dumping is the attempt to seek short-term 
profit for employers at the expense of longer-term investment in ways that can 
undermine inter- and intra-generational justice (in sustainability terms).

Section 3 examines the idea of social sustainability as presented by the 2015 
SDGs, and arguably as implemented in the 2017 Pillar. It is suggested that both 
instruments offer some potentially significant correctives to social dumping. 
This is due to their recognition of the need for social protection in various kinds 
of work, alongside inclusive participatory engagement in decision-making, 
both of which have the potential to promote broader solidarity among those at 
work. However, the SDGs and the Pillar also share a tendency to gloss over 
tensions between improvement of access to social protections and voice, on the 
one hand, and promotion of flexibility, innovation and entrepreneurship which 
can foster precarious working arrangements, on the other.

15 Interinstitutional Proclamation on the European Pillar of Social Rights 2017/C 
428/09, 13 December 2017  OJ C 428/10.

16 COM(2020) 14 final.
17 Note however in this respect, subsequent Commission action on two proposals 

regarding collective bargaining in COM(2020) 14 final, in relation to platform workers 
and an adequate minimum wage, at 9. The first was a consultation launched in June 
2020, as part of the wider Digital Services Act Package – outlined at https:// ec .europa 
.eu/ commission/ presscorner/ detail/ en/ ip _20 _1237 accessed 20 February 2021. The 
second was the Commission Proposal for a Directive of the European Parliament and 
of the Council on adequate minimum wages in the European Union COM(2020) 682 
final, 28.10.20.
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Section 4 considers the content of the new 2019 Directive on Transparent 
and Predicable Working Conditions18 and its potential effects. It is suggested 
that, while reflecting the tensions in the Pillar, this Directive indicates that 
a social sustainability approach has something to offer. Section 5 concludes.

2. SOCIAL DUMPING UNDERSTOOD IN 
SUSTAINABILITY TERMS: THE CASE FOR 
REGULATING POSTING AND PRECARIOUS 
WORK

The term ‘social dumping’ has been linked to ‘the gaining of unfair competi-
tive advantage […] through unacceptably low social standards’.19 This defini-
tion does not, however, tell us much about how we identify what is too low. It 
is not sufficient to point to workers from one EU state having a comparative 
advantage over home state workers on the basis that the wages paid during 
their temporary migration have greater value when they are eventually spent 
in their home state.20 The concept may be better explained as: ‘any practice 
pursued by an enterprise that deliberately violates or circumvents legislation in 
the social field or takes advantage of differentials in practice and/or legislation 
in the social field, in order to gain an economic advantage, notably in terms 
of competitiveness, the state also playing a determinant role in this process’.21

The question is when the competitive advantage sought (for example, 
through a gap in regulatory regimes) becomes illegitimate. When does this 
become ‘unfair competition’ properly called? Clearly, we are looking for evi-
dence of exploitation, but what is it that makes such conduct exploitative? My 
suggestion is that this can be achieved by considering, as a sustainability dis-

18 Directive 2019/1152/EU on transparent and predictable working conditions in 
the European Union OJ L 186/105.

19 Commission Green Paper on European Social Policy, Options for the Union 
COM(93)551 final at 7; cited by Catherine Barnard, EC Employment Law, 3rd 
ed. (OUP 2006) at 56; and Phil Syrpis, EU Intervention in Domestic Labour Law 
(OUP 2007) 41. See also my discussion of these issues in Tonia Novitz, ‘Collective 
Bargaining and Social Dumping in Posting and Procurement – What Might Come from 
Recent Court of Justice Case Law and the Proposed Reform of the Posting of Workers 
Directive?’ in Albert Sanchez-Graells (ed), Smart Public Procurement and Labour 
Standards: Pushing the Discussion after RegioPost (Hart Publishing 2018) 215.

20 Magdalena Bernaciek, Social Dumping: Political Catchphrase or Threat to 
Labour Standards? (ETUI 2012).

21 Daniel Vaughan-Whitehead, EU Enlargement versus Social Europe? The 
Uncertain Future of the European Social Model (Edward Elgar Publishing 2003), at 
325. See also Erik Bengtsson, ‘Social Dumping Cases in the Swedish Labour Court in 
the Wake of Laval, 2004–2010’ (2016) 37(1) Economic and Industrial Democracy 23 
at 24; citing Bernaciek (n 20) 26.
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An analysis of EU pillar initiatives 7

course prompts us to do, the longer-term consequences of low labour standards 
competition alongside the immediate dangers associated with its distributional 
effects. In this way, the accusation that prevention of social dumping merely 
disrupts legitimate comparative advantage can be averted, and the promotion 
of a ‘social market economy’ is more likely to be realised.22

In posting-of-worker cases the Court of Justice of the European Union 
(CJEU) has identified the legitimacy of intervention on social dumping 
grounds, but in practice it has been reluctant to do so. In Laval, the Court 
stated that collective action aimed at conclusion of a collective agreement 
could be permitted ‘for the protection of the workers of the host State against 
possible social dumping’ as ‘an overriding reason of public interest within 
the meaning of the case-law which, in principle, justifies a restriction of one 
of the fundamental freedoms guaranteed by the Treaty’.23 This reflected an 
admission in the Advocate-General’s Opinion of the potential legitimacy of 
trade unions’ ‘fight against social dumping’.24 However, neither the Court 
nor the Advocate-General provided a succinct definition of social dumping 
or discussed in any detail what would be regarded as sufficient to legitimise 
collective action in support of collective bargaining. Certainly, the significant 
lowering of pay was not considered sufficient reason to find social dumping on 
the facts of Rüffert, where the CJEU seemed unconcerned that less than half of 
the ‘going rate’ was paid to posted workers.25

In its proposal for a Directive concerning the posting of workers in the 
framework of the provision of services the Commission did not enter the dan-
gerous realm of identifying social dumping, but talked instead about the need 
for fair competition,26 an objective restated in Recital (10) of the Directive as 
eventually adopted (hereafter the 2018 Amending PWD).27 The Commission 
noted that in the wake of the financial crisis the incidence of posted work 
increased dramatically from 2010 onwards – by almost 49 per cent (totalling 
approximately 1.9 million workers) – citing evidence that posted workers 

22 See for example this ongoing debate reflected in Rutger Claassen, Anna 
Gerbrandy, Sebastiaan Princen and Mathieu Segers, ‘Rethinking the European Social 
Market Economy: Introduction to the Special Issue’ (2019) 57(1) Journal of Common 
Market Studies 3; and in this volume.

23 See Laval (n 6) para 103.
24 ibid Opinion of Advocate General Mengozzi paras 251, 273 and 280.
25 Case C-346/06 Rüffert v Land Niedersachsen [2008] ECR I-1989, para 14.
26 Commission Proposal to amend the Posted Workers Directive COM(2016) 128 

final, 8 March 2016, relying on analysis set out in European Commission, Commission 
Staff Working Document, Impact Assessment, Strasbourg SWD(2016) 52 final, 16–27.

27 Directive 2018/957/EU of the European Parliament and of the Council of 28 June 
2018 amending Dir 96/71 concerning the posting of workers in the framework of the 
provision of services [2018] OJ L 173/16 (2018 Amending PWD).
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Law, solidarity and the limits of social Europe8

had a greater likelihood of health and safety incidents and that there were 
reports of their income being less than 50 per cent of that usually paid in 
a given place for the same job.28 In other words, recognition of social dumping 
in the form of an emphasis on ‘fair competition’ seems to be re-emerging 
(in a subtler form) through the legislative process, which may be where its 
regulation best belongs, rather than in the ad hoc decisions of the CJEU. 
One also wonders, when reading this acknowledgement of the ongoing and 
longer-term effects of such ruthless competition based on lower labour costs, 
whether the Commission was responding to the intra-generational, namely the 
distributive income, effects of posting practices. Further, there were going to 
be inter-generational effects, given that poverty has longer-term consequences 
not only on extant workers but also their children and their communities. In 
other words, the Commission was concerned with issues of social solidarity 
based on distributive justice within the current labour market, but also solidar-
ity with future generations of workers.

Here, arguably, the language of ‘sustainability’ and ‘sustainable devel-
opment’ becomes relevant. This policy concern emerged in the 1970s,29 
originally reflecting a preoccupation with longer-term environmental protec-
tions and economic planning, but now being understood to encompass also 
a third ‘social pillar’. Policies based on sustainability aim to meet ‘the needs’ 
of present and future generations30 Present generations are to be protected 
through application of agreed precepts of intra-generational justice, while 
inter-generational justice for future generations is to be achieved through 
durable environmental, economic and social policies which moderate the 
temptations of short-term capitalism.31

In relation to precarious work, more generally, the Commission proposal for 
the 2019 Transparency Directive offered an explanatory memorandum which 
stressed evidence of the recent rise in precarious non-standard work together 
with its longer-term distributional consequences. The Commission noted that 
‘[i]n 2016 a quarter of all employment contracts were for “non-standard” 

28 SWD(2016) 52 final, 10, 13, 36 and 52.
29 See for a historical account Margherita Pieraccini and Tonia Novitz, 

‘Sustainability and Law: An Historical and Theoretical Overview’ in Margherita 
Pieraccini and Tonia Novitz (eds), Legal Perspectives on Sustainability (University of 
Bristol Press 2020).

30 The classic statement being in World Commission on Environment and 
Development, Our Common Future (Oxford University Press 1987) 51.

31 Brett Clark, Daniel Auerbach and Stefano B. Longo, ‘The Bottom Line: Capital’s 
Production of Social Inequalities and Environmental Degradation’ (2018) 8(4) Journal 
of Environmental Studies and Sciences 562. For a contemporary exploration of 
‘short-termism’ in gig work, see Frances Flanagan, ‘Theorising the Gig Economy and 
Home-based Service Work’ (2019) 61(1) Journal of Industrial Relations 57.
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forms of employment and in the last ten years more than half of all new jobs 
were “non-standard”’. Also, ‘[o]nly a quarter of temporary workers transition 
to a permanent post’ and ‘[m]ore flexible work arrangements can create uncer-
tainty as to applicable rights’.32 While not mentioning ‘social dumping’, the 
Commission discussed ‘competition’ between employers and between states, 
noting that:

This increases the risk of competition based on undercutting social standards, which 
has harmful consequences also for employers, who are subject to unsustainable 
competitive pressure, and for Member States, who forego tax revenue and social 
security contributions. The challenge is to ensure that dynamic innovative labour 
markets underpinning EU’s competitiveness are framed in a way that offers basic 
protection to all workers, longer-term productivity gains for employers and allows 
for convergence towards better living and working conditions across the EU.33

Again, highlighting what is ‘sustainable’ and the need for thinking in the 
‘longer-term’ offers a substantive basis for the Commission’s identification 
of the issue of ‘unfair competition’ (or, as we might wish to term this, ‘social 
dumping’). However, already in this statement there emerges an unidentified 
(and arguably unresolved) tension between, on the one hand, the promotion 
of dynamism and innovation in labour markets, which can lead to precarity 
in modes of hiring, and on the other, the desire for improved working (and 
thereby living) conditions.

For both the 2018 and 2019 Directives, the European Pillar of Social Rights 
was to provide a normative touchstone. My suggestion is that it may be helpful 
to probe the relevance of a sustainability discourse to the Pillar, since this 
requires us to consider the longer-term impact of different bases for compe-
tition, why labour rights matter and how they may need to be promoted and 
instantiated in EU and Member State laws.

3. SUSTAINABILITY, INCLUSIVE PROTECTION 
AND VOICE IN THE EUROPEAN SOCIAL 
PILLAR

The European Pillar of Social Rights (the Pillar) was proclaimed by the 
Parliament, the Council and the Commission at the Social Summit for Fair Jobs 

32 Commission Proposal for a Directive of the European Parliament and of the 
Council on transparent and predictable working conditions in the European Union 
COM(2017) 797, 1.

33 ibid; see also discussion by Florczak and Otto (n 11) at 16.
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and Growth, which took place in 2017.34 The Preamble of the Interinstitutional 
Proclamation begins (in paragraph 1) with reference to ‘Article 3 of the Treaty 
on European Union’ and the statement that

the aims of the Union are inter alia to promote the well-being of its peoples and 
to work for the sustainable development of Europe based on balanced economic 
growth and price stability, a highly competitive social market economy, aiming at 
full employment and social progress, and a high level of protection and improve-
ment of the quality of the environment. (my emphasis)

I have argued elsewhere that this statement encompasses in EU internal policy 
the three so-called pillars of sustainability recognized internationally: eco-
nomic, environmental and social.35

The term ‘sustainable’ enters again as a basis for commitment in the Pillar’s 
Preamble to ‘work towards a social Europe’ (in paragraph 7), while (at para-
graph 11) it is also stated that ‘the establishment of a European Pillar of Social 
Rights should be part of wider efforts to build a more inclusive and sustainable 
growth model by improving Europe’s competitiveness’ (again, my emphasis). 
It may be significant that here a link is made between ‘sustainability’ (inter- 
and intra-generational justice with long-term objectives being sought) and ‘fair 
competition’ in the EU internal market. Social dumping, in that sense, will not 
be seen as acceptable. In this context, it may be helpful to consider what the 
SDGs can tell us about the sorts of action the EU could take to enhance fair 
competition, or, in other words, to promote social sustainability and solidarity 
(which may be understood as implicit in social sustainability) and to prevent 
social dumping.

3.1 How the SDGs Can Inform Our Understanding of Social 
Solidarity and Social Dumping

SDG 8 offers a first clue as to how to promote social solidarity and prevent 
social dumping. Its aim is to promote ‘sustained, inclusive and sustainable 
economic growth, full and productive employment and decent work for all’. 
There is here an assumption that growth, innovation and entrepreneurship 
are good for job creation and can be readily reconciled with ‘decent work’. 
Indeed, growth is the headline for SDG 8, starting with target 8.1 which aims 

34 See Interinstitutional Proclamation on the European Pillar of Social Rights (n 
15).

35 Tonia Novitz, ‘The Paradigm of Sustainability in a European Social Context: 
Collective Participation in Protection of Future Interests?’ (2015) 31(3) International 
Journal of Comparative Labour Law and Industrial Relations 243 citing, at 244, Article 
3(3) of the Treaty on European Union.
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for ‘7 per cent gross domestic product growth per annum in the least developed 
countries’. Target 8.2 seeks to ‘achieve higher levels of economic productivity 
through diversification, technological upgrading and innovation’, with a focus 
on ‘labour-intensive sectors’, while SDG 8.3 emphasises ‘innovation’ again in 
the context of entrepreneurship, including ‘micro-enterprises’, which could be 
one-person companies delivering services.36 Nevertheless, meaningful aspects 
of inclusive social protection (and even collective voice) can be detected in 
SDG 8 and the other SDGs.

SDG target 8.8 specifically seeks to protect ‘labour rights and promote safe 
and secure working environments for all workers, including migrant workers, 
in particular women migrants, and those in precarious employment’. This is 
a significant step towards inclusion. Those who might have previously been 
considered excluded from ‘worker’ or ‘employee’ status, due to their immi-
gration situation (such as their posted status) or the precarity of their work 
are explicitly recognised as entitled to the ‘labour rights’ set out in the SDG 8 
targets and indicators. Those rights obviously include the ILO so-called core 
labour standards set out in the 1998 Declaration on Fundamental Principles 
and Rights at Work:37 notably non-discrimination (specifically highlighting 
disability and equal pay in 8.5), as well as prevention of child labour and 
forced labour (target 8.7); also arguably freedom of association and trade 
union freedoms, even if that entitlement is placed not in a target but in indi-
cator 8.8.2 (linked to inclusive protection of women and migrants).38 SDG 8 
also goes further in the promotion of job creation (target 8.3), with a focus on 
youth in terms of both employment and decent work (targets 8.5, 8.6 and 8.b).

Other SDGs also have implications for work, such as: SDG 1, which seeks 
to ‘end poverty’; SDG 3, which aims to ‘ensure healthy lives’; SDG 4, which 
promotes ‘lifelong learning opportunities for all’; and SDG 5, which focuses 
on achievement of ‘gender equality’ and seeks to ‘empower all women and 
girls’.39 Also relevant, from the perspective of social inclusion, solidarity 

36 See Dieter Bögenhold and Andrea Klinglmair, ‘One-person Enterprises and the 
Phenomenon of Hybrid Self-employment: Evidence from an Empirical Study’ (2017) 
44(2) Empirica 383; also Michael Ford, ‘The Fissured Worker: Personal Service 
Companies and Employment Rights’ (2020) 49(1) Industrial Law Journal 35. 

37 See ILO Declaration on Fundamental Principles and Rights at Work and its 
Follow-up adopted by the International Labour Conference at its Eighty-sixth Session, 
Geneva, 18 June 1998, Article 2. 

38 Indicator 8.8.2 requires monitoring of the ‘level of national compliance with 
labour rights (freedom of association and collective bargaining) based on International 
Labour Organization (ILO) textual sources and national legislation, by sex and migrant 
status’.

39 As discussed in Tonia Novitz, ‘Past and Future Work at the International 
Labour Organization: Labour as a Fictitious Commodity, Countermovement and 
Sustainability’ (2020) 17 International Organizations Law Review 10, at 32.
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and distributional justice, is SDG 10, which has as its objective to ‘reduce 
inequality within and among countries’. In particular, target 10.2 aims to, ‘[b]y 
2030, empower and promote the social, economic and political inclusion of all, 
irrespective of age, sex, disability, race, ethnicity, origin, religion or economic 
or other status’. This is inclusiveness and solidarity par excellence.

The SDGs are notable for their attempt to promote not only inclusivity 
of protection but also inclusivity of voice. SDG 16, in particular, seeks to 
‘[p]romote peaceful and inclusive societies for sustainable development, 
provide access to justice for all and build effective, accountable and inclusive 
institutions at all levels’. What can be detected here is a desire to build on the 
environmentally focused Aarhus Convention40 to build wider representativity, 
transparency and participation, thereby embedding sustainability policies in 
society. Of particular relevance for our purposes is target 16.10, concerned 
with protection of ‘fundamental rights’, which must be taken to include 
freedom of association, alongside target 16.7, which promotes ‘responsive, 
inclusive, participatory and representative decision-making at all levels’. In 
commenting on SDG 16, a UN Special Rapporteur report has concluded that 
such protections must include trade union representation, meaningful access 
to collective bargaining and a right to strike.41 Solidarity between workers, 
as reflected in collective voice at work, remains vital for the achievement of 
social sustainability.

3.2 Sustainable social inclusion, voice and flexible innovation under 
the 2017 Pillar

How then are these facets of sustainable development (which reflect ideals 
for social solidarity) manifested in the 2017 Pillar? There is evidence of rec-
ognition of the need for inclusive labour protection in the Pillar. For example, 
paragraph 15 of the Preamble states: ‘Where a principle refers to workers, it 
concerns all persons in employment, regardless of their employment status, 
modality and duration.’ Moreover, it is envisaged that fair competition and 
sustainability will be achieved by the EU setting not only by sufficiently high 

40 See Convention on Access to Information, Public Participation in Decision-Making 
and Access to Justice in Environmental Matters done at Aarhus, Denmark, on 25 June 
1998.

41 Report of the Special Rapporteur on the Rights to Freedom of Peaceful Assembly 
and Association, 7 August 2018, A/73/279, paras 87–9. See also International Labour 
Office, Time to Act for SDG 8: Integrating Decent Work, Sustained Growth and 
Environmental Integrity www .ilo .org/ global/ publications/ books/  WCMS_712685/
lang--en/index.htm accessed 20 Februrary 2021.
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labour standards for a wider range of workers, but also through social dialogue 
broadly construed. Paragraph 20 of the Preamble states:

Social dialogue plays a central role in reinforcing social rights and enhancing sus-
tainable and inclusive growth. Social partners at all levels have a crucial role to play 
in pursuing and implementing the European Pillar of Social Rights, in accordance 
with their autonomy in negotiating and concluding agreements and the right to 
collective bargaining and collective action.

Indeed, as the concluding statement in the Preamble, this acknowledgement is 
a powerful one.

The same notions of inclusive protection and voice can arguably be detected 
in Chapter 1 of the Pillar, concerned with ‘Equal opportunities and access to the 
labour market’, which reflects, for example, some of the concerns with gender 
and racial equality evident in SDGs 5 and 8. In Chapter 2 concerning ‘Fair 
working conditions’, Principle 5 states: ‘Regardless of the type and duration of 
the employment relationship, workers have the right to fair and equal treatment 
regarding working conditions, access to social protection and training.’ There 
is still arguably here a requirement to be a ‘worker’, not necessarily inclusion 
of protection for all those in the ‘world of work’, which is now envisaged in 
ILO Convention No. 190 on Violence and Harassment (see especially Article 
2).42 However, this phrasing is suggestive at least of the extension of protec-
tion to a wider range of different forms of ‘work’ and makes no reference to 
a requirement for an employment contract. Also promising is Principle 8, in 
the same Chapter, which recognises that ‘social dialogue and involvement of 
workers’ enables access to information and consultation of collective repre-
sentatives at the European and national levels, as well as collective bargaining 
and collective action. This would seem to reflect the emphasis in SDG 16 on 
inclusive solidarity through collective worker voice.

However, just as there are potential conflicts which seem to be glossed 
over in SDG 8 between decent work and flexible innovation, so too are there 
statements in Principle 5 which do not seem to chime with the commitment 
to inclusive protection of workers and mechanisms for voice otherwise 
acknowledged in the Pillar. For example, 5.b contemplates that ‘the necessary 
flexibility for employers to adapt swiftly to changes in the economic context 
shall be ensured’. Notably, this is to be ‘in accordance with legislation and 
collective agreements’. Yet, one might wonder whether this is more a call for 
states and the social partners to take account of this ‘necessary flexibility’ than 
a recognition of their ability to tame employers’ commercial ‘necessities’. 
Again in 5.c there is a suggestion that ‘innovative forms of work’ can ‘ensure 

42 ILO Violence and Harassment Convention, 2019 (No. 190).

Ann-Christine Hartzén, Andrea Iossa, and Eleni Karageorgiou - 9781800885516
Downloaded from PubFactory at 08/24/2022 01:29:31PM

via free access



Law, solidarity and the limits of social Europe14

quality working conditions’ and that, where they do, they should be ‘fostered’. 
However, there is also the bald statement alongside this that ‘Entrepreneurship 
and self-employment shall be encouraged’. Arguably the same tensions 
have arisen in the context of the 2020 Commission Communication, which 
discusses different aspects of sustainability in relation to environmental, 
demographic and digital change, while seeking to maintain a vision of the EU 
as ‘a vibrant hub of innovation and competitive entrepreneurship’.43

When making the case for the draft 2019 Transparency Directive, the 
Commission proposal described the Pillar as serving ‘as a compass for 
the renewed upwards convergence in social standards in the context of the 
changing realities of the world of work’.44 Supervision of its implementation 
is to take place (perhaps ironically) in the context of the European Semester 
alongside the pursuit of economic objectives45 utilising a ‘Scoreboard’ of 
targets, but its objectives are also to be realised through other policy initiatives 
such as the European Labour Authority and EU legislation (such as the 2019 
Transparency Directive).46 While conceived as a measure for the ‘Euro-area’,47 
its reach is more considerable as other Member States can opt in, for example 
through the EU legislative process for social policy directives. It remains an 
open question whether the 2018 Amending PWD is ‘part of the Pillar’, but it 
may be no coincidence that it was adopted on the very day that the Pillar was 
proclaimed.48

What is clear is that the 2019 Transparency Directive is consciously fash-
ioned to reflect certain Pillar objectives. Bartlomiej Bednarowicz, in the title of 
his recent comment, analyses how the Directive is ‘Delivering on the European 
Pillar of Social Rights’.49 It may also be telling that he concludes by pointing 
to its significance in light of ‘the broader agenda of making employment more 
decent and sustainable’ with reference to SDG 8.50 My argument, as set out in 
the next section of this chapter, is that the 2019 Transparency Directive does 
indeed reflect many of the inclusive values relating to durable social solidarity 

43 COM(2020) 14 final, 3. 
44 COM(2017) 797, 2.
45 Sacha Garben, ‘The European Pillar of Social Rights: An Assessment of its 

Meaning and Significance’ (2019) 21 Cambridge Yearbook of European Legal Studies 
101, 102.

46 Konstantinos Alexandris Polomarkakis, ‘The European Pillar of Social Rights 
and the Quest for EU Social Sustainability’ (2019) 29(2) Social and Legal Studies 183, 
193–5.

47 Garben (n 45) 110.
48 ibid 109.
49 Bartlomiej Bednarowicz, ‘Delivering on the European Pillar of Social Rights’ 

(2019) 48(4) Industrial Law Journal 604. 
50 ibid 623.
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associated with sustainability, recognising the importance of widening cover-
age of labour rights and the relevance of collective voice through engagement 
at national and European level with the social partners. However, the 2019 
Transparency Directive arguably also reflects some of the tensions between 
enhanced inclusive social protection and voice for workers, on the one hand 
and, on the other, the encouragement of flexibility, innovation, entrepreneur-
ship and self-employment evident in Principle 5 of the Pillar and in SDG 8.

4. THE 2019 DIRECTIVE ON TRANSPARENT AND 
PREDICTABLE WORKING CONDITIONS

There are, then, at least two ways in which the 2019 Transparency Directive 
(revising and enhancing Directive 91/533/EEC)51 could enhance a social 
sustainability solidarity-based approach: the first is via an inclusive approach 
to employment status and coverage of the Directive’s provisions, while the 
second is through recognition of the potential relevance and significance of 
collective worker voice. There is however no direct reference to sustainability 
(or sustainable development) in the Directive itself; nor is a long-term view of 
the labour market explicitly taken. There is merely an acknowledgement that 
it will be necessary to adapt existing EU social policy to address ‘the current 
and future developments in the labour market, in particular the growth of 
non-standard forms of employment’ (Recitals (7) and (15)).

The Commission in its proposal relied on Principles 5 and 7 of the Pillar 
(concerning ‘secure and adaptable employment’ and ‘information about 
employment conditions and protection in case of dismissals’, respectively) in 
conjunction as the bases for this legislative initiative.52 This foundation was 
adopted and stressed in Recitals (2) and (3) to the Directive as adopted. Recital 
(4) is in part positive about ‘far-reaching changes due to demographic develop-
ments and digitalisation leading to the creation of new forms of employment, 
which have enhanced innovation, job creation and labour market growth’. 
However, their unpredictability is to be tamed by fuller information and even 
a number of new minimum rights ‘aiming to promote security and predict-
ability in employment relationships while achieving upward convergence 
across Member States and preserving labour market adaptability’. Here, then, 
is an (uneasy) attempt at reconciliation of the tensions identified in Principle 
5 of the Pillar and indeed in SDG 8. As we shall see below, in substance this 

51 Council Directive 91/533/EEC of 14 October 1991 on an employer’s obligation 
to inform employees of the conditions applicable to the contract or employment rela-
tionship OJ L 288/32.

52 COM(2017)797, 2.
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would seem to be where the 2019 Transparency Directive seems inconsistent 
and falls short, struggling to reconcile inclusive protection of a wide range of 
workers with pressures from employers and Member States for the discretion 
to exclude them. Principle 8 relating to social dialogue and collective bar-
gaining is not explicitly referenced, but there is acknowledgement (in Recital 
(7)) of the significance of the social dialogue process as a foundation for the 
provisions agreed upon and the importance of ‘effective involvement of the 
social partners’ in implementation (in Recital 49).

The overall treatment of inclusive protection under the 2019 Transparency 
Directive is very much a mixed bag. This is evident from the apparent con-
fusion as to who should count as a ‘worker’ for the purposes of the Directive 
and also who the Member States have the discretion to exclude from coverage. 
Yet, there is arguably helpful inclusion of express coverage of posted and 
temporary agency workers.

Recital (8) stresses that the criteria for establishing who is a worker in 
CJEU case-law should be taken into account when interpreting the Directive. 
This Recital suggests a very broad approach: ‘Provided that they fulfil 
those criteria, domestic workers, on-demand workers, intermittent workers, 
voucher-based workers, platform workers, trainees and apprentices could 
fall within the scope of this Directive.’ However, ‘genuinely self-employed 
persons’ will not, even though the problem of bogus self-employment is also 
highlighted in the Recital.

Arguably, a qualitatively different and more complex formulation is offered 
in Article 1(2), which indicates that what will be determinative is whether 
there is ‘an employment contract or employment relationship as defined by 
the law, collective agreements or practice in force in each Member State with 
consideration to the case-law of the Court of Justice’ (my emphasis). This 
is preferable to simple deference to national law as originally demanded by 
the Council,53 but the status of EU law when there is a conflict is not quite 
certain.54 Moreover, even if the CJEU case-law on EU worker status will be 
regarded as finally determinative, this has its own vagaries and difficulties. 
As Nicola Kountouris has observed, the Court’s current approach to defining 
a ‘worker’ in the context of social policy is deeply embedded in the economic 
origins of the principle of free movement of workers, rather than the emergent 
human rights jurisprudence relating to labour law.55

53 As proposed by the Council, discussed in Bednarowicz (n 49) 612.
54 ibid 613.
55 Nicola Kountouris, ‘The Concept of “Worker” in European Labour Law: 

Fragmentation, Autonomy and Scope’ (2018) 47(2) Industrial Law Journal 192.

Ann-Christine Hartzén, Andrea Iossa, and Eleni Karageorgiou - 9781800885516
Downloaded from PubFactory at 08/24/2022 01:29:31PM

via free access
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Article 1(3) may also be seen as problematic in that it gives Member 
States the discretion to exclude from the coverage of the 2019 Transparency 
Directive those ‘workers who have an employment relationship in which their 
predetermined and actual working time is equal to or less than an average of 
three hours per week in a reference period of four consecutive weeks’. The pro-
vision goes on to prevent employers evading this provision by hiring workers 
through subsidiaries, stating: ‘Time worked with all employers forming or 
belonging to the same enterprise, group or entity shall count towards that 
three-hour average.’ However, there are categories of employment, as diverse 
as domestic workers and academics, for whom contracts of a couple of hours 
per week with a range of different employers is not unusual.56 This is the new 
reality of fragmented working time for casual and gig work, which it seems 
strange not to address – especially given the potential for this provision to have 
an indirectly discriminatory effect on women, whose incidence in part-time 
work remains high, with distributional consequences which are problematic 
for intra-generational justice.57 This provision also seems likely to have dispro-
portionate effects on younger people, such as academic staff who have recently 
graduated,58 in ways that are not consistent with a desire for inter-generational 
sustainability. Excluding such workers from access to basic information and 
other rights set out in the Directive is therefore potentially more significant, 
numerically and professionally, than perhaps the EU drafters contemplated.

The better news regarding inclusive protection is that Article 1(3) will not 
apply to ‘an employment relationship where no guaranteed amount of paid 
work is predetermined before the employment starts’.59 It would follow that the 
Directive simply covers these zero-hours workers. Yet, Member States retain 
discretion not to apply the Directive to other categories of worker,60 including 
domestic workers.61 The discretion for the latter category seems highly prob-
lematic in terms of Article 31 of the EU Charter of Fundamental Rights (which 
is indeed cited in Recital (1) of the 2019 Transparency Directive), as has been 

56 See Flanagan (n 31); see also University and College Union (UCU), ‘Counting 
the Costs of Casualisation in Higher Education’ www .ucu .org .uk/ media/ 10336/ 
Counting -the -costs -of -casualisation -in -higher -education -Jun -19/ pdf/ ucu _casualisation 
_in _HE _survey _report _Jun19 .pdf accessed 20 Februrary 2021.

57 Robin Zheng, ‘Precarity Is a Feminist Issue: Gender and Contingent Labor 
in the Academy’ (2018) 33(2) Hypatia 235. See also European Semester Factsheet, 
‘Women in the Labour Market’ https:// ec .europa .eu/ info/ sites/ info/ files/ european 
-semester _thematic -factsheet _labour -force -participation -women _en _0 .pdf accessed 
20 Februrary 2021.

58 See UCU (n 56).
59 By virtue of Article 1(4).
60 For example, in Articles 1(6) and (8).
61 In Article 1(7).
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convincingly argued by Vera Pavlou.62 This exclusion would also seem to con-
travene the terms of ILO Convention No. 189 on Domestic Work63 (and even 
arguably, in terms of the coverage of workers it envisages, ILO Convention 
No. 190 on Violence and Harassment).64

Posted workers do receive enhanced protections under the 2019 Transparency 
Directive, although this is qualified. The Commission initially envisaged 
including ‘written information that must be provided to workers being sent 
abroad, including those being posted to another EU Member State, drawing on 
the relevant provisions of Directive 96/71/EC, as recommended in the REFIT 
evaluation’.65 Indeed, altogether, the Commission prided itself that there 
was ‘scope for further convergence with the rules covering posted workers, 
temporary agency workers and trainees’, which the proposal termed ‘external 
convergence’.66 The plan was therefore to update, in the first draft, ‘Article 
4: “Expatriate workers”’ of Directive 91/533/EEC, to align with the relevant 
provisions of the 1996 PWD and the related 2014 Enforcement Directive.67 
In order to limit burdens on employers, the obligations set out in this Article 
would apply ‘only if the duration of the work period abroad is more than four 
consecutive weeks, unless Member States specifically provide otherwise’.68 
This was revised in the final 2019 Transparency Directive to ensure ease of use 
for business, as is evident from Recital (11) in the Preamble:

For successive work assignments in several Member States or third countries, 
it should be possible for the information for several assignments to be collated 
before the first departure and subsequently modified in the case of any changes. 
Workers who qualify as posted workers under Directive 96/71/EC of the European 
Parliament and of the Council should also be notified of the single official national 
website developed by the host Member State where they are able to find the relevant 
information on the working conditions applying to their situation.

62 Vera Pavlou, ‘Domestic Work in EU Law: The Relevance of EU Employment 
Law in Challenging Domestic Workers’ Vulnerability’ (2016) 3 European Law Review 
379.

63 ILO Domestic Workers Convention, 2011 (No. 189). See also Adelle 
Blackett, Everyday Transgressions: Domestic Workers’ Transnational Challenges to 
International Labor Law (ILR/Cornell University Press 2019).

64 See ILO Convention No. 190 (n 42).
65 See COM(2017) 797.
66 ibid 6.
67 Directive 2014/67/EU of the European Parliament and of the Council of 15 May 

2014 on the enforcement of Dir 96/71/EC concerning the posting of workers in the 
framework of the provision of services and amending Regulation (EU) No 1024/2012 
on administrative cooperation through the Internal Market Information System [2014] 
OJ L159/11 (Enforcement Directive).

68 COM(2017) 797, 13.
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The idea of a website would seem to have been the initiative of the European 
Council, while the four-week threshold period was retained with the Council’s 
approval.69 Article 7 further provides for ‘Additional information for workers 
sent to another Member State or to a third country’, alongside acknowledging 
the role of temporary agency work in Article 4 (discussed also in Recital (5)). 
The result is that the intersections of insecurity of temporary migration status 
on posting and precarity through temporary agency work are beginning to be 
addressed, albeit within the limited scope of the 2019 Transparency Directive, 
which is aimed more at empowerment through information than the creation 
of substantive rights.

Where the 2019 Transparency Directive is more inventive and offers 
‘minimum requirements relating to working conditions’ is in Articles 8–13. 
Their content is ably outlined in Bednarowicz’s comment,70 but can briefly 
be noted as including the following: setting probationary periods at a (pro-
visional) maximum of six months (Article 8); allowing parallel employment 
and banning unjustified exclusivity clauses (Article 9); placing limitations on 
unpredictable demands to work (Article 10); requiring Member States to take 
certain protective measures where they allow use of ‘on-demand’ or similar 
contracts (Article 11); enabling transition to ‘more predictable and secure 
working conditions’ (Article 12); and making provision for mandatory training 
to be provided free of cost, to count as working time and, where possible, to 
take place during working hours (Article 13). These measures are potentially 
transformational in substantive terms and much depends on how these parts of 
the Directive will be operationalised.

Superficially, on the subject of collective bargaining, the 2019 Transparency 
Directive might seem to fare well. For example, Article 1(2) (discussed above) 
refers to collective agreements as part of an applicable legal framework, while 
a number of provisions make reference to collective agreements as a signifi-
cant point of reference (including Articles 4, 5, 6 and 7). What is potentially 
problematic in certain states is how collective bargaining is conceived of as 
a way of modifying the most innovative and protective substantive standards in 
the 2019 Transparency Directive, by virtue of Article 14, which provides that 
‘Member States may allow the social partners to maintain, negotiate, conclude 
and enforce collective agreements, in conformity with the national law or 
practice, which, while respecting the overall protection of workers, establish 
arrangements concerning the working conditions of workers which differ from 
those referred to in Articles 8 to 13’. This has to be read in conjunction with 
Recital (38), which states that, given the desirability of the autonomy of social 

69 Doc 10054/18 2018, 13.
70 Bednarowicz (n 49) 619–20.
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dialogue, ‘Member States should therefore be able to allow the social partners 
to maintain, negotiate, conclude and enforce collective agreements which 
differ from certain provisions contained in this Directive, provided that the 
overall level of protection of workers is not lowered’. This seems a difficult 
global assessment for a government or court to make.

Given that there is no requirement for maintenance of any bare minimum 
of the standards those provisions set, the temptation for Member States may 
be to allow bargaining down in practice. This may be all the more tempting 
in times of economic hardship following the COVID-19 pandemic, given the 
tendency in the earlier global financial crisis to enable precarious and flexible 
employment under austerity policies.71 Moreover, the level of bargaining 
(national sectoral as versus company level) may be relevant to the extent to 
which overall benefits are possible – another feature of the labour law reforms 
taken in EU states post-global financial crisis being a reduction of the level at 
which collective bargaining takes place.72 Bargaining up remains possible in 
theory (on overall terms). However, given the long acknowledged downward 
competitive pressures on employers and states, this seems less likely. It will 
be hard to promote fair competition and prevent social dumping with this 
flexibility in place.

5. CONCLUSION

It has been suggested here that sustainable development could be of service in 
addressing social dumping, determining what is or is not fair competition. To 
do so would be consistent with the statement in Article 3 of the TEU that a key 
objective is ‘the sustainable development of Europe’.73 The focus of a sus-
tainability discourse on durable longer-term environmental, economic and 
social policies is promising as a substantive basis for considering when labour 
standards are unacceptable. The SDGs demonstrate how this could entail rec-
ognition of the desirability of inclusive labour protections, intra-generational 
distributive justice and participatory engagement. Social solidarity can be 
understood as operating within and between generations, entailing respect 
for collective worker voice, and setting the parameters for a European social 
market economy. However, there is a conflict at the root of Article 3, between 
economic growth and competitive objectives on the one hand and ‘full 
employment and social progress’ on the other, which can also be detected 

71 Discussed at greater length in Tonia Novitz, ‘Changes in Employment Status 
under Austerity and Beyond – Implications for Freedom of Association’ (2016) 39(1) 
Dublin University Law Journal 27.

72 See sources discussed above at n 10.
73 See text accompanying n 35.
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in SDG 8 and the European Pillar of Social Rights. In particular, Principle 5 
highlights tensions between protective and solidaristic social inclusion on the 
one hand and innovative flexibility on the other.

The difficulties with the current approach are illustrated by the contra-
dictions inherent in the content of the 2019 Directive on Transparent and 
Predictable Working Conditions. This instrument seems to promote social 
sustainability by enlarging the group that can be termed ‘workers’ and provid-
ing them with new procedural and substantive protections. Acknowledgement 
of the special circumstances of posted and temporary agency workers, as well 
as the role of collective bargaining and collective agreements, can be seen as 
small but significant indications of progress. However, these measures have to 
be viewed alongside the evident desire of the Commission and Council to con-
tinue to promote various forms of flexibility, innovation and entrepreneurship 
under Principle 5 of the Pillar.

The result has been uncertainty as to the definition of a ‘worker’ under 
the Directive and the potential for exclusion of some of the most vulnerable 
categories of workers, which the CJEU has the capacity but not always the 
inclination to address.74 There is also, arguably, unwanted flexibility given to 
collective bargaining, which is not to lower protection overall, but need not 
respect any precise minimum standards set in Articles 8–13. This instantia-
tion of flexibility and discretion in the crafting of non-standard work is not 
altogether inconsistent with the desire for economic growth and recognition 
of diverse productive activities in SDG 8, but it may still be a dangerous tight-
rope to walk. A bolder and more inclusive approach to sustainability remains 
possible, and will need to be pursued if the problems of social dumping are to 
be addressed in a systematic way such that the objective of fair competition 
can be realised.

74 Case C-692/19, B v Yodel Delivery Network Ltd (2020) http:// curia .europa 
.eu/ juris/ document/ document .jsf ?docid = 225922 & doclang = EN accessed 20 February 
2021; Ricardo Buendia, ‘The Court of Justice of the European Union’s Order on 
B v Yodel Delivery Network’ (2020) Comparative Labour Law and Policy Journal 
Dispatches https:// cllpj .law .illinois .edu/ dispatches accessed 20 February 2021.

Ann-Christine Hartzén, Andrea Iossa, and Eleni Karageorgiou - 9781800885516
Downloaded from PubFactory at 08/24/2022 01:29:31PM

via free access

http://curia.europa.eu/juris/document/document.jsf?docid=225922&doclang=EN
http://curia.europa.eu/juris/document/document.jsf?docid=225922&doclang=EN
https://cllpj.law.illinois.edu/dispatches


22

2. Posting from a letterbox: transnational 
mobility of workers, social dumping 
and the economic fundamental 
freedoms’ veil
Antonio Lo Faro

1. BACKGROUND: THE FUNCTIONAL 
TURNAROUND OF FREEDOM TO PROVIDE 
SERVICES: FROM THE BENEFIT OF SENDING 
COUNTRIES TO THE PROFIT OF HOST 
COUNTRIES

I have a contract with a Portuguese company, but I work here in the Netherlands for 
an Italian firm. I am paid in Zloties.

One can hardly think of a better introduction to the issues to which the 
present chapter is dedicated than these words of an anonymous Polish worker, 
reported in an article by Mijke Houwerzijl and Lisa Berntsen.1 The complex 
legal architecture aimed at reducing the cost of a service2 is not exclusive 
to cases involving transnational mobility of workers, since the existence of 
a subcontracting chain in itself endangers employment protection even if 
entirely confined within a single national system. There is no doubt, however, 
that the transnational component amplifies the risks inherent in the separation 
of the worker from the end-user of his/her activity, insofar as it couples the 
logic of labour outsourcing with the dynamics of regulatory competition. The 

1 Mijke Houwerzijl and Lisa Berntsen, ‘Posting of workers: From a blurred notion 
associated with “cheap labour” to a tool for “fair labour mobility”’? in Jens Arnholtz 
and Nathan Lillie (eds), Posted Work in the European Union: The Political Economy of 
Free Movement (Routledge 2019).

2 In the case to which the initial quotation refers, a Polish worker had been 
recruited by a Polish branch of a Portuguese firm to whom an Italian firm that won a bid 
in the Netherlands had subcontracted the service.
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increasing use of letterbox corporate entities within the EU internal market is 
a prominent manifestation of that.

Letterbox companies are defined by the OECD as ‘paper’ or ‘shell’ com-
panies having ‘compiled only with the bare essentials for organization and 
registration in a particular country [while] the actual commercial activities 
are carried out in another country’.3 Traditionally known as instruments of tax 
circumvention, they have emerged in more recent times as tools of artificial 
posting arrangements, providing an example of how the Treaty’s fundamental 
economic freedoms could be deliberately (mis)used as a vehicle to reduce 
employment protection. In particular, it is argued that letterbox arrangements 
demonstrate how the freedom to provide services in conjunction with the right 
to establishment in EU law has been used to take advantage of the enormous 
gaps in labour costs which sprang out in the post-enlargement internal market, 
with a view to exploiting low-wage workers in labour-intensive sectors located 
in high social standards countries.

The functional U-turn of the country-of-origin principle, in particular, came 
to be a crucial cornerstone of the entire European integration process in the 
post-enlargement era. Presented as a tool intended to boost ‘new’ Member 
States’ economies, exploiting their competitive advantage with a long-term 
perspective to reach the equilibrium postulated by the Hecks cher–Ohlin–
Samuelson model,4 the country-of-origin principle has come to serve the 
opposite end: satisfying the economic interest of ‘old’ Member States, who 
have been able to lower their labour costs through the exploitation of a flux of 
low-paid migration.

The tricky corporate strategies leading to the creation of letterbox compa-
nies ultimately ended up subverting the traditional narrative of unrestricted 
freedom to provide services in the internal market as an economic weapon 
for the benefit of firms operating in the sending states. On the contrary, its 
utilization turned out to favour the profit of firms located in the host states. 
This is why, despite their (still) limited diffusion, letterbox companies have 
been recently placed on the agenda of scientific debate, often on the basis of 
research commissioned by social partners or institutional actors.5

3 OECD Glossary of Tax Terms, at www .oecd .org/ ctp/ glossaryoftaxterms .htm #L.
4 The relevance (and the limits) of the Heckscher–Ohlin–Samuelson model of 

prices’ equalisation and labour markets’ integration for the analysis of the EU enlarge-
ment process is analysed by Philip Raines, The impact of European integration on the 
development of national labour markets (ILO Employment Papers 2000/1).

5 Jan Cremers, Letter-box companies and abuse of the posting rules: how the 
primacy of economic freedoms and weak enforcement give rise to social dumping 
(2014) 5 ETUI Policy Brief; Karsten Engsig Sørensen, ‘The fight against letterbox 
companies in the Internal Market’ [2015] 52(1)Common Market Law Review 85; 
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In what follows, an empirical evidence of letterbox posting arrangements 
will be provided (section 2), followed by an outline of the EU secondary law 
instruments within which such developments are to be analysed (section 3). 
After reviewing the way in which the CJEU has so far excluded that letterbox 
strategies might be qualified as an abuse of the right to establishment (section 
4), a series of observations are suggested in section 5, evaluating some per-
sistent ambiguities of the notion of ‘genuine’ posting. In the conclusion an 
alternative perspective will be submitted, with a view to tackling the chal-
lenges brought about by letterbox posting arrangements through recourse to 
the general principles of the employment contract (section 6).

2. THE EMPIRICAL DIMENSION OF LETTERBOX 
POSTING

An amendment must be made with regard to what was said at the end of the 
previous paragraph: rather than ‘limited’, as suggested above, the diffusion of 
letterbox posting might be better described as ‘scattered’, in the sense that while 
it is quite absent in some productive sectors and geographical areas, it is rather 
intensively practised in others. A great deal of empirical research6 reveals that 
artificial posting essentially regards a flux of pretended ‘temporary’ migration 
from some central and eastern European countries (Poland, Estonia, Latvia, 
Lithuania, Romania, Bulgaria) to high-wage recipient countries located in the 
economic core of Europe (Netherlands, Germany, Belgium, Sweden). Where 
productive sectors are concerned, it is rather intuitive that letterbox posting 
is concentrated in labour-intensive activities such as construction, transport, 

Silvia Borelli, ‘The correlation between cross-border social security and labour law’, in 
European Federation of Building and Woodworkers, Putting an End to Cross-border 
Social Security Fraud and Abuse (2018); Mijke Houwerzijl, ‘Letterbox strategies to 
suppress wages & labour standards’ and ‘Letterbox strategies to avoid social secu-
rity contributions’, both in ETUC, A Hunter’s Game: How Policy Can Change to 
Spot and Sink Letterbox-type (2016); Mijke Houwerzijl, ‘Improving cross-border 
social security’ in European Federation of Building and Woodworkers, Putting an 
End to Cross-border Social Security Fraud and Abuse (2018); Thomas Hastings and 
Jan Cremers, Developing an Approach for Tackling Letterbox Companies (European 
Platform tackling undeclared work 2017); Francesco Costamagna, ‘At the Roots of 
Regulatory Competition in the EU: Cross-border Movement of Companies as a Way 
to Exercise a Genuine Economic Activity or Just Law Shopping?’ (2019) European 
Papers 185.

6 Katrin McGauran, The Impact of Letterbox-Type Practices on Labour Rights and 
Public Revenue (ETUC 2016); Pablo Sanz de Miguel, Feliciano Iudicone and Isabella 
Biletta, Fraudulent Contracting of Work: Sham Companies (Austria, Estonia and Italy) 
(Eurofound 2017).
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cleaning, the meat industry and hospitality, which for various reasons are not 
capable of easily being delocalized abroad.

When considered within the perspective of the relationships between facts 
and rules, the logic of letterbox posting appears quite peculiar. Having no pos-
sibility to change the rules, firms tend to alter the facts by seeking to qualify as 
‘posting’ something that posting is not. This is why artificial foreign providers 
of services are created for the purpose of acting as ‘sending’ firms in a series of 
non-genuine posting arrangements whose heterogeneity clearly emerges from 
the empirical research mentioned above.

2.1 ‘Virtual’ Posting

At the beginning of the decade, a quite vast mediatic echo was found in 
the case in the Netherlands of transport undertakings having transferred the 
contracts of their workforce to letterbox companies situated in Cyprus. While 
continuing to do exactly the same job, the drivers thus became Cypriot workers 
‘though they did not live there and never visited the island’.7

If we accept the idea that the main purpose of artificial posting through 
letterbox arrangements is a ‘replacement effect’, we could conclude that in this 
first kind of case the replacement effect regards only the applicable legislation: 
the job remains the same; the workers performing it remain the same; however, 
their employment contracts are governed by different legislation.8 This kind of 
letterbox arrangement does substantiate a sort of ‘virtual posting’ or a ‘posting 
without mobility’, insofar as the same national workers previously employed 
suddenly became ‘foreign workers’ only as an effect of being hired by a 
‘foreign’ undertaking who ‘sent’ them to exactly where they had previously 
been.

2.2 Actual Posting

In addition to the cases of virtual posting without actual mobility of workers 
represented in the previous subsection, there is another kind of letterbox 
arrangement, where the ‘replacement effect’ operates in different terms. The 
empirical research previously mentioned tells us that another sector seve re ly 
affected by artificial posting is the meat industry. Since the completion of the 
enlargement process, mass recourse to posting by letterbox companies regis-

7 Hastings and Cremers (n 5) 8.
8 The ‘Cypriot’ case mentioned above was recently brought to the attention of the 

CJEU (Case C-610/18 AFMB Ltd and Others v Raad van bestuur van de Sociale ver-
zekeringsbank ECLI: EU: C: 2020: 565), whose decision will be dealt with extensively in 
the following (see infra, section 6). 
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tered in Romania, Poland and Hungary has been practised by major German 
firms – either directly or through further intermediaries – thus substituting pre-
vious or potential national workers with workers recruited in Eastern Europe, 
to whom Romanian, Po lish or Hungarian social security legislation is applied.

In such cases – which are obviously not exclusive to the German meat 
industry, since the same is reported in the transport sector in other countries9 
– the replacement effect of letterbox posting is double: it not only regards 
the applicable legislation (as in the previous kind of cases) but also concerns 
workers, since the booming expansion of the German meat industry in recent 
decades has essentially been built upon the exploitation of eastern European 
workers repeatedly posted by letterbox companies and/or subcontractors.

2.3 Third-Country National Posting

In the third and final kind of case, the genuine scheme of posting as a reputed 
key component of an integrated internal market, seems to be used solely 
with a view to reach a completely different goal: that is, the use of ‘cheap’ 
third-country nationals (temporary) migrants. This might happen in two sets 
of situations:

(1) In some cases, the flow of non-EU migrants is managed by temporary 
work agencies located in a EU Member State yet hiring non-EU workers 
to be posted through the intermediation of roughly genuine subsidi-
aries operating in third countries. In this way, for instance, fluxes of 
workers recruited in Serbia by subsidiaries of Hungarian agencies have 
been posted to work in Slovakian big electronic firms, thus realizing 
a ‘“posting” from one non-EU Member State [Serbia] through an EU 
Member State [Hungary] to another EU Member State [Slovakia]’.10 

9 Borelli (n 5); Hastings and Cremers (n 5); Houwerzijl, ‘Improving’ (n 5); Yves 
Jorens (ed), Analytical Report 2017 on Mutual Assistance and Sincere Cooperation 
(Report for the European Commission prepared by Network of independent experts 
FRESSCO 2017). An Italian case regarding Romanian drivers hired out by Romanian 
agencies advertising posting as a way to save 40 per cent of labour cost and the entire 
social security contribution had a vast mediatic echo in Italy, as reported by Salomè 
Archain, ‘On illegal posting by temporary work agencies: Between use and abuse of the 
European Union’s legislation’ [2017] L’altro diritto Rivista 103. A case of posting to 
a Dutch transport firm from its own Hungarian subsidiary has been recently discussed 
by AG Bobek from the point of the view of the concept of ‘worker’ within the meaning 
of the Directive, in Case C-815/18 Federatie Nederlandse Vakbeweging v Van den 
Bosch Transporten BV, Van den Bosch Transporte GmbH, Silo-Tank kft, ECLI: EU: C: 
2020: 976. 

10 Tonia Novitz and Rutvica Andrijasevic, ‘Reform of the Posting of Workers 
Regime – an assessment of the practical impact on unfree labour relations’ (2020) 
Journal of Common Market Studies 1325.
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Through such a complex architecture, what the client firm ultimately 
obtains is the double result of disposal of third-country natio nals lost in 
a sub-contracting transnational chain that makes them extremely vulner-
able, and the ability to employ third-country nationals in the absence of 
any work permit.11

(2) A similar connection between posting of workers and third-country 
migration is visible in another set of cases where artificial posting is 
managed directly by the receiving firm, and not, as we have seen before, 
through the intermediation of a temporary work agency. Within such 
a different perspective, it has been extensively reported that in countries 
such as Denmark, Sweden and Germany the use of Philippine truck 
drivers has been secured through their posting by Latvian letterbox 
companies. Workers were recruited in Latvia using the argument of 
a shortage of skilled labour for international trucking, this being one of 
the reasons on the basis of which permission for such workers to enter 
the state may be granted. However, ‘as soon as they entered Latvia, the 
drivers were hired out to perform in other undertakings in Europe’.12 And 
something very similar is said to happen in the construction industry as 
well, where the European Federation of Building and Woodworkers 
has recently campaigned against ‘Slovenian subcontractors recruiting 
workers from Bosnia-Herzegovina, and posting them immediately after 
their arrival in Slovenia to another Member State’.13

11 Something which is however far from certain: if it is true that the CJEU declared 
that the Treaty precludes a Member State from requiring undertakings employing 
non-EU nationals to obtain work permits when providing a service in another Member 
State (Case C-43/93 Vander Elst v Office des Migrations Internationales ECLI: EU: C: 
1994: 310, it is also true that in more recent cases the Court has been clear in affirming 
that when the posting is made within the meaning of Article 1(3)(c) of the Directive 
– that is, by a temporary work agency – host Member States could restrict the posting 
of workers by requiring work permits for those who are not covered by EU freedom 
of movement rights (see joined cases from C-307/09 to C-309/09 Vicoplus SC PUH, 
BAM Vermeer Contracting sp. zoo, Olbek Industrial Services sp. zoo v Minister 
van Sociale Zaken en Werkgelegenheid ECLI: EU: C: 2011: 64; and Case C-18/17 
Danieli & C. Officine Meccaniche SpA et al. v Regionale Geschäftsstelle Leoben des 
Arbeitsmarktservice ECLI: EU: C: 20 18: 904).

12 Hastings and Cremers (n 5) 3.
13 McGauran (n 6) 46.
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3. ARTIFICIAL POSTING AND (ABUSE OF) EU 
LAW

The debatable practices described above might well be used to confirm that, 
when considered in its letterbox or artificial version, posting of workers has 
less to do with the sending firm’s freedom to provide competitive services than 
with the receiving firm’s ambition to employ cheap labour. Such misuse of 
posting gives rise to situations of true labour exploitation14 in the face of which 
a series of questions ought to be posed: is the relevant EU legislation adequate, 
and therefore abuses are just the result of an infringement of given rules? Or, 
on the contrary, are the controversial developments with which we are dealing 
to be considered as the result of an inadequate EU legislation? Or maybe the 
truth lies somewhere in between, and what we face is a sort of uncertain or 
‘liminal’ legality, as other authors have pointed out?15

To start with, attention should be focused on the main EU law instrument, 
which has ‘a threefold objective, which is the promotion of the transnational 
provision of services, in a climate of fair competition, and guaranteeing respect 
for the rights of workers’:16 that is, the posting of workers Directive 96/71/
CE, as modified by Directive 2018/957 and complemented by the 2014/67/
UE ‘Enforcement’ Directive. Are these legislative tools sufficient to tackle the 
social dumping practices implemented through letterbox arrangements?

While the situation has been improving following the 2015 Sähköalojen 
ammattiliitto ruling17 and the 2018 amendments, the answer is essentially 
negative, for a variety of reasons.

In the first place, although inspired by the principle of ‘equal pay for equal 
work in the same place’, the wage arrangements of posted workers are still 
definitely not equal18 – both because equal wage treatments remain submit-

14 Posting involving third-country migrants, and also in some cases EU workers 
coming from accession states, is enumerated among the worst labour market practices 
affecting human rights in the EU Agency for Fundamental Rights’ report Severe labour 
exploitation: workers moving within or into the European Union.

15 Novitz and Andrijasevic (n 10), relying on Judy Fudge, ‘Illegal working, 
migrants and labour exploitation in the UK’ [2018] Oxford Journal of Legal Studies 
557. 

16 Opinion given by AG Szpunar in case C-16/18 Michael Dobersberger v 
Magistrat der Stadt Wien ECLI: EU: C: 2019: 1110.

17 Case C-396/13 Sähköalojen ammattiliitto ry v Elektrobudowa Spółka Akcyjna 
ECLI: EU: C: 20 15: 86.

18 Marco Rocca, ‘Extending the Principle of Equal Treatment to Posting of 
Workers’ (2020) www .guengl .eu/ content/ uploads/ 2020/ 09/ PostingStudy -EN _081020 
-1 .pdf accessed 18 June 2021.
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ted to the condition of the erga omnes effect of collective agreements19 and 
because the legal notion of wage in the host country could be framed so as to 
exclude a series of allowances which are not included in the computation of 
social security contributions to be paid in the sending country.

Second, because even the revised posting Directive does not solve the 
problem of how to identify genuine posting, to the extent that no effective 
countermeasures have been taken to ensure that ‘each service provider 
involved should perform a “genuine activity” in the Member State of estab-
lishment, and therefore be a genuine undertaking […] as a justification for the 
posting of workers’.20

And last but not least, because the most perturbing effects on the position of 
artificially posted workers occur within the social security sphere, where the 
principle of the country-of-origin legislation still fully applies. Far from being 
a mere shift of responsibilities from the receiving to the sending employer, this 
is anything but irrelevant to workers21 who operated in the sending Member 
States, as the Commission acknowledged and tried to correct with an unsuc-
cessful proposal.22

4. IS LETTERBOX POSTING A MANIFESTATION 
OF FREEDOM OF ESTABLISHMENT?

The notion and the scope of posting is to be considered as crucial insofar as – 
according to the private international law rules – the home country legislation 
continues to govern the employment contract of posted workers when the 

19 Giovanni Orlandini, ‘Il dumping salariale nell’Unione europea: nuovi scenari e 
vecchie problematiche’ in Silvia Borelli and Andrea Guazzarotti (eds), Labour Mobility 
and Transnational Solidarity in the European Union (Jovene 2019). 

20 European Parliament resolution of 14 September 2016 on Social dumping in the 
European Union (2015/2255(INI)).

21 The regressive reform of social security in Romania, where in 2018 it was 
decided that responsibility for social contributions would be placed almost entirely with 
workers, could give an idea of the hypocrisy inherent in the choice to leave the pension 
future of posted workers to the mercy of sending states’ legislation. The Romanian 
reform is considered to be in violation of ILO and ESC provisions by Houwerzijl, 
‘Improving’ (n 5) 40.

22 Proposal to amend Regulation (EC) No 883/2004 on the coordination of social 
security systems and Regulation (EC) No 987/2009 laying down the procedure for 
implementing Regulation (EC) No 883/2004, COM/2016/0815 final – 2016/0397 
(COD). On the reasons explaining the failure of the proposal, see Marc Morsa, ‘The 
failure of negotiations on European regulations for the coordination of social secu-
rity systems: the end of European solidarity? The reasons for failure in an endeavour 
that started well’ in Silvia Borelli and Andrea Guazzarotti (eds) Labour Mobility and 
Transnational Solidarity (n 19).
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activity is temporarily performed in a country different from the one in which 
work is usually carried out (Article 8(2) Rome I Regulation). While, where 
labour law terms and conditions are concerned, such principle is somehow 
‘corrected’ by obliging the posting undertaking to guarantee some of the host 
state overriding mandatory provisions, no similar adjustment is provided for 
social security rules, with the result that posted workers remain entirely affili-
ated to the (usually far less generous) social security system of the home state.

In order for such effect to be validated, however, a genuine posting situation 
– intended as a temporary departure of workers from their habitual place of 
work – must occur; and it is therefore precisely on the legal notion of posting 
that attention should be focused, with a view to verifying whether a genuine 
posting actually occurs in letterbox-type arrangements.

Starting from the need to ascertain that the employer is genuinely estab-
lished in the Member State from which the posting takes place, Article 4 
of the Enforcement Directive lists a series of criteria aimed at preventing 
letterbox-type arrangements by verifying that the posting undertaking gen-
uinely performs an economic activity in the territory of the sending state. 
Whereas some of those criteria cannot be considered truly effective,23 others do 
point at the core of the issue by requiring the ‘competent authority’ of the host 
Member State to verify ‘the place where the [posting] undertaking performs its 
substantial business activity’.24

The same concept is expressed by the social security Regulations, both 
in Article 12 of Reg. 883/2004 (the ‘basic’ Regulation), where the posting 
employer is qualified as someone who ‘normally carries out its activities’ 
in the sending Member State, and in Article 14(2) of Reg. 987/2009 (the 
‘implementing’ Regulation), where the same idea is reiterated by affirming 
that genuine posting might occur only provided that the sending employer 
‘ordinarily performs substantial activities, other than purely internal manage-
ment activities, in the territory of the Member State in which it is established’.

What emerges from this initial analysis of the relevant legislation is there-
fore a double general requisite of genuine posting referring to the effective 
embedding of the posting undertaking within the sending Member State: that 
is, the fact that the activities of the undertaking are ‘normally’ and/or ‘sub-
stantially’ performed outside the territory of the host Member State. However, 
this is not enough, since such general clauses leave excessive room for inter-

23 In particular those listed under letters a) (‘the place where the undertaking has 
its registered office’, since letterbox companies are obviously registered in the sending 
state), and c) (‘the law applicable to the contracts concluded by the undertaking with its 
workers’, since this is precisely a consequence, and not a requisite of genuine posting).

24 Article 4(d) of Directive 2014/67.
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pretation, in which dominant company law ‘incorporation’ theories may, and 
actually do, prevail.

It is quite well known that the ongoing quarrel between ‘incorporation’ and 
‘real seat’ theories, competing as to the determination of the lex societatis, has 
been resolved by the CJEU in favour of the former. Building on an unrestricted 
interpretation of freedom of establishment, the Court has always discharged 
any attempt to limit regime-shopping strategies based on formal company reg-
istration requirements,25 even when an alternative option had been proposed, 
as happened with the Opinion released by the AG in the quite recent Polbud 
case.26

As is quite well known, the AG’s suggestions – although definitely worthy 
of full endorsement – have been completely discharged by the Court, which 
has affirmed to the contrary that even a company registration not accompanied 
by any actual activity does fall within the scope of freedom of establishment. 
The fact that such a ‘paper’ registration is only made ‘for the purpose of enjoy-
ing the benefit of more favourable legislation does not, in itself, constitute 
abuse’, as the infamous Centros27 ruling stated some 20 years previously.

It could then be noted that what emerges from the above is a sort of double 
regime concerning freedom of establishment in EU law: on the one side the 
generality of undertakings, enjoying an unrestricted right to register anywhere 
without any actual connection with the place of registration (at least according 
to the CJEU interpretation); on the other side posting undertakings, which 
are required to carry out their ‘substantial’ or ‘normal’ activity in the state of 
establishment from which they post workers. This is a quite peculiar ‘special 
rule’ – introduced by secondary law as a sort of exception to a general rule laid 
down by primary law – which demonstrates both that the posting of workers 
cannot be considered as any other economic activity, and that the EU (second-
ary) legislator is somehow aware of that.

25 Reference should be made to the seminal Centros case (C-212/97) Centros Ltd 
v Erhvervs- og Selskabsstyrelsen ECLI: EU: C: 1999: 126; but see also cases C-208/00 
Überseering BV and Nordic Construction Company Baumanagement GmbH (NCC) 
ECLI: EU: C: 2002: 632; and C-210/06 Cartesio Oktató és Szolgáltató bt. ECLI: EU: C: 
2008: 723.

26 Case C-106/16 Polbud – Wykonawstwo sp. z o.o. ECLI: EU: C: 2017: 804. In that 
occasion AG Kokott tried to convince the Court that if a company ‘seeks only to change 
the company law applicable to it, the freedom of establishment is not relevant’. See also  
the Report by the JURI Committee of the European Parliament, The Polbud judgment 
and the freedom of establishment for companies in the European Union: problems and 
perspectives (PE 608.833 – October 2018).

27 See n 25.
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5. IS THE NOTION OF ‘GENUINE POSTING’ 
SUFFICIENTLY FRAMED TO COPE WITH 
LETTERBOX POSTING ARRANGEMENTS?

The question is therefore whether the instruments the EU legislator has 
adopted so far correspond to its intention, that is, whether or not the posting 
Directives and the social security Regulations provide rules which – when cor-
rectly enforced – could allow the separation of letterbox posting from genuine 
posting, with a view to reserving the favourable home country principle only 
to the latter.

Concepts such as ‘normal’, ‘ordinary’ or ‘substantial’ business in the state 
of registration did not prove sufficient to substantiate the idea according to 
which a real economic link should subsist between a certain Member State 
and an undertaking pretending to post someone from there.28 To this end, 
a series of more stringent requirements are provided by the social security 
Regulations, all of them basically aimed at avoiding the creation of letterbox 
companies with the sole aim to start posting workers in different Member 
States. However, such requirements are not referred to the posting letterbox 
company, but rather to the person of the posted workers.

5.1 The Requirement of Previous Affiliation

This is what Article 14(1) of Regulation 987/2009 basically does, by requiring 
that a genuine posted worker is to be understood as a person who ‘immediately 
before the start of his employment […] is already subject to the legislation of 
the Member State in which his employer is established’.

Previous affiliation to the social security system of the sending state is 
therefore considered as an antidote to extreme cases in which letterbox com-
panies are established with the sole aim to register one day, to hire workers 
the following day, to post them the day after and often to then disappear when 
the posting is over. At least, this was probably the original intention of the 
legislator, since recent judicial developments seem capable of completely 
misinterpreting the meaning of the previous affiliation requirement. While the 
Commission’s guidelines29 assume that the previous affiliation requirement is 

28 In the recent Case C-784/19 Team Power Europe Eood - Direktor na Teritorialna 
direktsia na Natsionalna agentsia za prihodite - Varna ECLI: EU: C: 2021: 427, the 
Court has stated however that a Bulgarian temporary work agency performing the total-
ity of its activity in favour of German undertakings cannot be considered to have its 
`substantial' activity in Bulgaria.

29 Practical guide on posting, Luxembourg, Publications Office of the European 
Union, 2019.
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satisfied insofar as the worker has already been insured for at least one month 
before the start of the posting, and while most qualified observers of EU social 
security coordination suggest the extension of such a period to three or even 
six months,30 the CJEU surprisingly maintained that being subject to the legis-
lation of the home Member State ‘immediately before’ the start of employment 
is not to be equated with being insured in the home state social security system 
before the posting.

In the fairly questionable Walltopia judgment,31 a narrow understating of 
the social security coordination’s aims – improperly identified solely with 
promoting freedom to provide services ‘for the benefit of undertakings’32 – led 
the Court to conclude that a worker hired with the sole aim to be posted to 
another Member State (that is, the ‘core business’ of letterbox companies) may 
be considered subject to the legislation of the sending state before the start of 
his employment ‘even if that employee was not an insured person under the 
legislation of that Member State immediately before the start of his employ-
ment, if, at that time, that employee had his residence in that Member State’. 
In this way, the second aim of social security coordination – that of ‘avoiding 
fragmented social security biographies’33 by securing that affiliation to the 
home state social security system is kept during the posting – is completely 
disregarded. Indeed, it would be rather hard to maintain that the home state 
social security regime is retained for the duration of posting when there is no 
such thing to be retained, since the worker was not insured before the posting 
started.

5.2 The Non-Replacement Requirement

Beyond the just mentioned previous attachment requirement, Article 12 of 
Regulation 833/2004 also provides another condition of genuine posting 
capable of limiting letterbox posting practices. This is the anti-elusive provi-
sion, according to which a posted worker shall continue to be subject to the 
home country social security legislation ‘provided that […] he/she is not sent 
to replace another posted person’.

The peculiar ‘revolving’ nature of letterbox companies – mainly operating 
as ‘short-lived structures registered in Eastern Europe […] with contracts com-
monly passing from one letterbox company to another within the same own-

30 Houwerzijl, ‘Letterbox strategies’ (n 5) 84; Hastings and Cremers (n 5) 12.
31 Case C-451/17 ‘Walltopia’ AD v Direktor na Teritorialna direktsia na 

Natsionalnata agentsia za prihodite - Veliko Tarnovo ECLI: EU: C: 2018: 861.
32 ibid, para 38.
33 Houwerzijl, ‘Improving’ (n 5) 31.
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ership chain’34 – makes the non-replacement provision contained in Article 
12 quite diffi cult to interpret, insofar as a strategy of rotational posting within 
a letterbox arrangement could assume four different modalities. The same job 
previously carried out by a posted worker could be indeed reassigned: (a) to 
the same worker posted by the same employer; (b) to a different worker posted 
by the same employer; (c) to the same worker posted by a different employer; 
(d) to a different worker posted by a different employer. All four of these 
strategies are perfectly compatible with the reality of letterbox posting compa-
nies, where the same workers might frequently float from one company to the 
other due to the quite common strategic bankruptcy of such kinds of company, 
which easily disappear only to reappear under a different corporate identity 
in a very short time. It remains to be seen whether Article 12’s anti-elusive 
provision could cover all of the four possibilities.

5.2.1 Replacement by the same employer
While it is certain that the same employer cannot replace a previously posted 
worker with another posted employee (lett. b),35 doubt might be cast on the 
situation referred to in lett. a) (same worker re-posted by the same company), 
since what Article 12 of Reg. 883/2004 literally prohibits is a situation 
whereby a posted worker is sent ‘to replace another person’. A strict interpre-
tation would therefore lead to the conclusion that the non-replacement condi-
tion only operates when one posted worker is replaced by a different worker 
posted by the same employer, while on the contrary the posting period of the 
same worker could be somehow renewed, provided of course that the initial 
term of his posting is less than 24 months.

5.2.2 Replacement by a different employer
A similar kind of doubt might arise, and has actually arisen, with regard to 
the cases listed under lett. c) and d), where the replacing worker is posted 
by a different employer. In this regard – probably the most sensitive to 
the above-mentioned ‘revolving’ character of letterbox arrangements – the 

34 Hastings and Cremers (n 5) 8.
35 But only as far as the application of the home state social security legislation is 

concerned, because, as far as the labour law profiles is concerned, this kind of substi-
tution seems to be allowed under the proviso of the new posting Directive 2018/957, 
providing that when a posting company ‘replaces a posted worker by another posted 
worker [emphasis added] performing the same task at the same place, the duration of 
the posting shall […] be the cumulative duration of the posting periods of the individ-
ual posted workers concerned’.
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Alpenrind case36 offers a clear demonstration of the terms in which different 
interpretations might be confronted.

The facts of the case openly revealed that what was at stake in Alpenrind 
was precisely a letterbox arrangement carried out through the means of differ-
ent Hungarian companies linked by ‘personal and organisational connections’, 
succeeding each other every 24 months37 in posting workers to the same 
Austrian meat industry. Leaving apart the fraud aspects of the case, which 
were not considered by the Court, the legal issue to be solved was whether the 
non-replacement condi tion is contravened ‘if the replacement occurs not in 
the form of a posting by the same employer but instead by another employer’.

The existence of a normative ambiguity is confirmed by the opposite 
solutions prospected by the AG and by the Court. The Opinion given by AG 
ØE was driven by a teleological understanding of the economic rationale of 
posting clearly conditioned by the ‘service provision’ narrative:38 based on 
the debatable premise that ‘the non-replacement condition must be considered 
solely from the viewpoint of the employer that posts the worker’, the AG 
concluded that there is no ‘replacement’ ‘where employer B posts a worker in 
order to carry out work that was previously carried out by a worker posted by 
employer A’.

As is evident, the representation offered by the AG was structurally ill-suited 
to cope with the problem of letterbox posting – not to say that of the rotational 
posting occurring in supply chains – since it is based on an atomistic approach 
which takes into consideration the sole perspective of the sending company, 
thus not giving due relevance to the fact that a letterbox arrangement is by defi-
nition a phenomenon which is to be understood in the holistic perspective of 
the final goal pursued by the two companies, if not by the receiving company, 
which is the only real economic actor on the stage.

The AG Opinion39 was however discharged by the Court, which – albeit 
not directly tackling the specific issue of letterbox posting at stake in the 
case – affirmed that if a posted worker is replaced by another worker posted 

36 Case C-527/16 Salzburger Gebietskrankenkasse and Bundesminister für Arbeit, 
Soziales und Konsumentenschutz v Alpenrind GmbH et al. ECLI: EU: C: 2018: 669.

37 Not by mere chance, the maximum duration period for posted workers is to be 
kept subject to the home country social security system (Article 12 Reg. 883/2004).

38 Mijke Houwerzijl and Annette Schrauwen, ‘From competing to aligned nar-
ratives on posted and other mobile workers within the EU?’ in Conny Rijken and 
Tesseltjede Lange (eds), Towards a Decent Labour Market for Low Waged Migrant 
Workers (Amsterdam University Press 2018).

39 Which also contradicts the view of the Practical Guide on the applicable leg-
islation in the European Union (EU), in the European Economic Area (EEA) and in 
Switzerland, of December 2013, where it is stated that ‘the posted worker cannot be 
immediately replaced in receiving Member State A by a posted worker from the same 
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by another employer, ‘the latter employee must be regarded as being “sent to 
replace another person”’ within the meaning of Article 12(1) of Reg. 883/2004. 
It remains to be seen, however, whether such a judicial stance, which has the 
effect of reducing the economic convenience of posting arrangements carried 
out through a web of letterbox companies succeeding one another for the pro-
vision of the same service, will be confirmed by future case-law.

5.2.3 The A1 certification
Last but not least, it cannot be forgotten that the cornerstone upon which the 
entire notion of a presumptive ‘genuine’ posting is based – that is, the A1 
Portable Document – cannot always be considered as an effective bastion 
against fraudulent posting, for the simple reason that those who issue it (the 
competent authorities of the sending Member State) are the least interested 
in denying that the posting is genuine. Despite such structural unreliability, 
the A1 certification has nevertheless long been credited with a sort of judicial 
impermeability to the inquiries of the host state courts following the provision 
of Reg. 987/2009, according to which such certification ‘shall be accepted by 
the institutions of the other Member States for as long as they have not been 
withdrawn or declared invalid by the Member State in which they were issued’ 
(Article 5).

However, a breach in the wall of the A1 fetish has recently been generated 
by the Grand Chamber of the CJEU in the Altun case,40 once more related to 
a letterbox arrangement involving Bulgarian companies posting workers to 
Belgium without having any substantial activity in Bulgaria. In that case, a sort 
of corrective interpretation of EU secondary law in the light of EU primary law 
was accomplished by the Court, who held that the Regulation should be inter-
preted in the light of the principle of sincere cooperation laid down in Article 
4 of the TEU. The double consequence is that, whenever findings of fraud are 
found on the basis of a consistent body of evidence, infringement procedures 
under Article 259 TFEU might be brought against the home state, and national 
courts of the host Member State might disregard the A1 certificate.

undertaking of posting Member State B, nor by a posted worker from a different under-
taking based in Member State B’ (emphasis added).

40 C-359/16 Ömer Altun et al. v Openbaar Ministerie ECLI: EU: C: 2018: 63.
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6. LABOUR LAW’S BASIC PRINCIPLES AS 
A TOOL ABLE TO CORRECT NON-GENUINE 
POSTING

Although some of the recent judicial developments mentioned above 
(Alpenrind, Altun) have begun to put some sand into the wheels of fraudulent 
cross-border posting of workers through the use of letterbox companies, the 
fact remains that current legislation on social security coordination does not 
offer sufficient counter-limits to the overriding representation of freedom of 
establishment as a means to implement regime-shopping strategies.41

Since part of the problem certainly derives from enforcement-related diffi-
culties connected to the ascertainment of blurred requirements leaving exces-
sively wide margins of interpretation, possible solutions could be found on two 
different levels. Either – with legislation remaining unchanged – attention is 
focused on the enforcement mechanisms to be better operationalized, namely 
through the action of the newly established European Labour Authority;42 or, 
as has been suggested within the European Platform on Undeclared Work,43 
a more radical approach could be followed, capable of reducing the very 
same raison d’être of letterbox arrangements by totally removing the home 
state legislation principle: at least for those high-risk sectors where letterbox 
arrangements mostly occur, it has been proposed, ‘the payment of social secu-
rity contributions for posted workers could be made mandatory in the host state 
[in order to] provide an incentive for firms to only use posted workers when 
a genuine skills/labour gap has been identified’.44

As a complement to the greatly desired effective role of ELA, and/or to 
a pretty improbable revision of the legislation, however, a different perspective 
may be suggested. According to this, the affiliation of posted workers to the 
social security system of the host state might be hermeneutically derived from 
the application of the settled principles subtending the legal construction of the 
employment contract. Within such a perspective, a careful investigation could 
end up verifying that in letterbox posting there is neither such a thing as a pro-

41 Costamagna (n 5).
42 Silvia Borelli, ‘Which way I ought to go from here? The European Labour 

Authority in the internal market regulation’ in Silvia Borelli and Andrea Guazzarotti 
(eds) Labour Mobility and Transnational Solidarity (n 19); Marco Rocca, ‘Les dern-
ières minutes de la dernière chance: l’Agence Européenne du Travail et L’Union 
en 2019’ in Silvia Borelli, Marc Morsa and Andrea Allamprese (eds), L’Autorité 
euro-péenne du travail (Bruylant 2020).

43 The Platform is a body composed of representatives of the Commission, the 
Member States and the social partners established by Decision (EU) 2016/344.

44 Hastings and Cremers (n 5) 17.
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vision of service, nor a real foreign service provider, nor any real connection 
between the posting company and the posted workers and that the only real 
employment relationship of the entire ‘posting’ takes place between the posted 
worker and the receiving undertaking.

Such ‘removal’ of the sending undertaking from the stage at which letterbox 
posting arrangements are enacted might be built upon a double type of inter-
connected consideration.

6.1 The Absence of Any Economic Link between the Posted Worker 
and the Posting Company

One the one side, this can be done by confuting that in letterbox cases an 
‘organic bond’ between the posting undertaking and the posted worker exists. 
As a matter of fact, genuine ‘posting’ occurs only insofar as there is ‘an 
employment relationship between the undertaking making the posting and 
the worker during the period of posting’ (Article 1(3)(a) Directive 96/71/EC), 
and to the extent that ‘a posted worker temporarily carries out his or her work 
in a Member State other than the one in which he or she normally works’ 
(Article 4(3) Directive 2014/67/EU). Needless to say, in most of the letterbox 
posting cases, any factual evidence of whatever notion of ‘normal work’ is to 
be resumed after a ‘temporary’ posting is over is completely missing: despite 
the Court’s admonition that any posting of workers by a foreign undertaking 
‘requires the maintenance of a direct link between that undertaking and that 
worker during the period of the worker’s posting’,45 it would be rather difficult 
to deny that letterbox posting companies play no role at all in actually man-
aging the activity of posted workers, and that therefore no direct link subsists 
among them during the posting.

6.2 The Real (and Only) Employer

On the other side, the same conclusion might be reached through a concurrent 
argument, by acknowledging that in letterbox cases posted workers are de 
facto entirely managed by the receiving undertaking, who thus cannot but be 
qualified, de jure, as the only real employer.

Arguably, this is far from being a foregone conclusion, since it is definitely 
not clear which law should be referenced when making such qualification. 
In the absence of a general EU law notion of ‘employer’, some authors have 
sugges ted that in order to decide who the real employer of the posted worker is, 
recourse should be made to Article 8(4) of Rome I Regulation, thus inferring 

45 Altun (n 40) para 34.
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that the host state legislation could be applied insofar as it is the law of the legal 
system which ‘as a whole […] the contract is more closely connected’ to.46

Private international law aside, however, recent developments in EU law 
seem to allow some margins of manoeuvre within which workers posted from 
a letterbox could be considered – in an anti-fraud perspective – as submitted to 
the law of the host state where their ‘real employer’ is located.

On the one side, the amending Directive 2018/957 demonstrates that the 
EU legislator is perfectly aware that artificial posting is essentially used for 
implementing regime-shopping strategies, and that – as a consequence – the 
only possible remedy to such practices is the application of the host state 
legislation. At least, this is what Article 5(4) of the amending Directive seems 
to mean when providing that when an undertaking is ‘fraudulently creating 
the impression that the situation of a worker falls within the scope of this 
Directive’, the Member State having ascertained the existence of a fraud ‘shall 
ensure that the worker benefits from relevant law and practice’. Even if the 
provision could have been better framed, it is beyond doubt that this means 
that in the case of fraud, host countries might submit posted workers to their 
own national legislation.

On another point, special attention should be paid to the recent decision 
given by the CJEU in one of the letterbox cases referred to earlier in this 
chapter: the Cyprus case (see section 2). In the AFMB case47 the Court for-
mulated a series of ground-breaking statements which are definitely worthy 
of mention as they refer precisely to the problematic identification of the real 
employer in letterbox posting arrangements in which the role of the posting 
undertaking is not actually to provide a real service, but rather to merely hire 
out a cheap workforce.

By building on the overall approach suggested by AG Pikamäe explicitly 
aiming at preventing the fundamental freedoms ‘from being exploited or 
contributing to the achievement of circumvention’, the Court’s decision in 
the AFMB case marks an important step forward from (at least) two different 
perspectives.

First, the Court’s ruling opens the field to significant speculation on the pos-
sibility of unveiling the ‘real employer’ in complex corporate and contractual 
arrangements aimed only at applying the cheapest social security legislation. 
As already noted, the AFMB decision ‘has the potential to revolutionise labour 

46 See Borelli (n 5); Houwerzijl, ‘Letterbox strategies’ (n 5) 34, who in support of 
her thesis quotes cases C-29/10 Heiko Koelzsch v État du Grand-Duché de Luxembourg 
ECLI: EU: C: 2011: 151; and C-384/10 Jan Voogsgeerd v Navimer SA ECLI: EU: C: 2011: 
842. 

47 AFMB (n 8).
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law in Europe and beyond’48 insofar as its underlying principles mark a fun-
damental shift in the Court’s understanding of the notion of the employer in 
any sort of ‘fragmented’ employment relationship, even beyond the specific 
field of letterbox posting. Through a series of unprecedented considerations, 
the Court was bold in affirming that the ‘real employer’ is not necessarily to 
be equated with the ‘formally’ presumed employer, since regard must be paid 
‘not only to the information formally contained in the employment contract but 
also to how the obligations under the contract incumbent on both the worker 
and the undertaking in question are performed in practice’.49

To put it in other terms, when identifying the real employer ‘economic 
substance’ prevails over ‘legal form’, and workforce outsourcing strategies 
involving non-genuine undertakings cannot be considered as a ‘veil’ sufficient 
to exclude the end-user’s responsibilities. This is all the more so in cases in 
which a letterbox strategy gives rise to a situation of ‘virtual posting’ (see 
above, section 2.1) where the tasks, the workers and the ‘real’ employer 
remain the same, and the posting arrangement is only aimed at modifying the 
applicable legislation to the detriment of workers. In the words of the Court, 
if ‘little or nothing changed in the daily routine’ after the intervention of the 
posting undertaking, then workers in fact must be deemed to be entirely at the 
disposal of the receiving firm which continues to exercise its authority upon 
them: a perspective which is potentially paramount, since it goes beyond the 
interpretation of the rules of posting to tackle the real ‘labour law core’ of let-
terbox posting, which has much less to do with freedom of establishment and 
freedom to provide services than it does with cross-border workers mobility.

Second, in the AFMB decision the rhetoric of posting as an issue only related 
to a genuine freedom to provide services is overtly denied by rejecting the 
very same idea that in a letterbox arrangement a real posting is at stake. Even 
if the Court preferred not to engage with the sensitive issue of whether or not 
letterbox arrangements might be qualified as an abuse of EU law, the language 
of the CJEU is quite unambiguous on the point: a ‘formal’ notion of employer 
risks undermining the very goals of the fundamental freedoms recognized by 
the Treaty, where it makes it ‘easier for employers to be able to resort to purely 
artificial arrangements in order to exploit the EU legislation with the sole aim 
of obtaining an advantage from the differences that exist between the national 
rules’. In essence, even if letterbox arrangements were not explicitly qualified 

48 Andrea Iossa, ‘Blocking the “Cyprus route”: Notes on the AFMB case and on 
further prospects for the regulation of labour intermediaries’ (SIDIBlog, 31 July 2020) 
www .sidiblog .org/ 20 20/   07/   31/     b lo cking -the -cyprus -route -notes -on -the -afmb -case -and 
-on -further -prospects -for -the -regulation -of -labour -intermediaries accessed 7 August 
2020.

49 AFMB (n 8) para 61.
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as an abuse of EU law, the Court’s assessment of this kind of practice seems 
quite incontrovertible.

7. CONCLUSIONS

Combining unrestricted freedom of establishment, a logic of comparative 
competitive advantage in the provision-of-services market, a series of flaws in 
EU secondary legislation and considerable enforcement difficulties, letterbox 
posting has probably become the most telling example of how ‘wage compe-
tition went from being an unintended consequence of the internal market that 
States have the right to limit and resist, to a built-in feature that States have to 
tolerate’.50

Competition based on labour cost differentials is a harm to intra-state 
(among workers) and inter-state (among Member States) solidarity which 
could only be solved through a process of wage convergence. Within this 
perspective, the recent Commission proposal on ‘Fair minimum wages’ 
does indeed testify to EU awareness that a European minimum wage is not 
only an instrument against in-work poverty but also something which might 
‘contribute to promoting a level playing field for businesses, within a Single 
Market where competition is based on productivity and innovation’, as the 
Commission puts it.51

However, the institutional path towards the adoption of a EU action on fair 
minimum wages has just started to be forged, and it will probably not be an 
easy one.52 Until then, regime-shopping strategies in the internal market for 
services will likely continue to be built upon the capacity to exploit the home 
country legislation principle. Within such a frame, it is beyond doubt that arti-
ficial posting strategies can be qualified nowadays as the trojan horse of social 
dumping within the EU. The most effective way to cope with this is – as with 
all trojan horses – to unveil the reality beneath the appearance and to denounce 
those ‘would-be posting’ arrangements as definitely not what they are pur-
ported to be. Rather than creating new rules, hence, it would be better to limit 
the scope of the existing ones: once it is recognized that letterbox ‘posting’ is 
not posting, the application of the home country legislation provided by social 

50 Francesco Costamagna, ‘Regulatory competition in the social domain and the 
revision of the posted workers Directive’ in Silvia Borelli and Andrea Guazzarotti (eds) 
Labour Mobility and Transnational Solidarity (n 19).

51 See the Second phase consultation of Social partners under Article 154 TFEU on 
a possible action addressing the challenges related to fair minimum wages (C(2020) 
3570) final of 3.6.2020. 

52 The Commission initiative is likely to find serious obstacles concerning its legal 
basis in EU law.
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security Regulations may be set aside in favour of an equal treatment principle 
governing all forms of workers’ mobility within the EU.
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3. Some observations on the EPSU case: 
a bad judgment for democracy and 
subsidiarity, alias a textbook example 
of not promoting the European Social 
Dialogue
Filip Dorssemont1

Future generations will judge harshly those who allow the historic achievement of an 
EU social dialogue to wither and die.2

1. INTRODUCTION

In a famous speech of 14 January 1985 addressing the European Parliament, 
Jacques Delors, then President-elect of the European Commission, stated:

Democracy is not just Europe’s credibility in everyday life: it also means vitality 
in industrial relations and maximum participation. Justice means more than a fair 
reward for initiative and risk-taking: it also means the kind of community that makes 
all its members welcome and is mindful of the need to provide equal opportunities 
for all. So democracy and justice. Let me then ask this: when will we see the first 
European collective bargaining agreement? I would insist on this point. A European 
collective agreement is not just an empty slogan. It would provide a dynamic 
framework, one that respected differing views – a spur to initiative, not a source of 
paralyzing uniformity.3

1 The author has not represented any of the parties of this case in court. He has 
taken an interest in the subject matter on the occasion of a previous ‘case’ which did 
not go to court (the hairdressers’ agreement). Although the author was consulted by the 
applicants in the procedure as an independent academic, this chapter is written in his 
own name without prior discussion with any of the applicants concerned. The opinions 
expressed in this chapter are solely those of the author of these pages, just as the opin-
ions he gave to the applicants were.

2 Brian Bercusson, European Labour Law (CUP 2009) 636. (PR query to AU not 
yet addressed)

3 The thrust of Commission policy, Bulletin of the European Communities 
Supplement 1/85, 9.
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Hence, in the mind of Jacques Delors there was no opposition between the 
development of the Social Dialogue and democracy. The development of the 
Social Dialogue would enhance the participation of citizens, and hence the 
credibility of Europe. In their seminal book Le Moment Delors, Didry and 
Mias argued that the involvement of social partners was the winning formula 
for the development of a Social Europe, highlighting the role of Delors as an 
architect of this approach.4 To some extent, the involvement of social partners 
was a way to overcome a regulatory deadlock; it deblocked legislative paral-
ysis and enhanced legitimacy.5 Attempts to undermine the European Social 
Dialogue, or even the mere lack of political will to promote it, constitute 
a direct threat to democracy.

In this contribution, I will endeavour to provide a mildly critical analysis of 
the EPSU judgment of the General Court of 24 October 2019.6 This judgment 
constitutes a major setback in the history of the European Social Dialogue 
insofar as it demonstrates that two major EU institutions (the Commission 
and the Court of Justice) have failed to ‘recognise and promote the role of the 
social partners at its [the Union’s] level’, as prescribed in Article 152 TFEU. 
The EPSU agreement, its genesis and the history of its non-implementation 
will be analysed in section 2. As will be argued in section 3, such history 
generates a feeling of déjà vu. This was not the first time that the Commission 
refused to implement an agreement following a joint request by the signatory 
parties to do so. However, it is the first time that this attitude was attacked 
before the General Court. Following an analysis of the procedure and the judg-
ment in section 4, a series of critical observations concerning its implications 
will be presented in sections 5 to 8 and a final conclusion will be furnished in 
section 9.

4 Claude Didry and Arnaud Mias, Le moment Delors (Peter Lang 2005) 349.
5 See especially Antonio Lo Faro, Regulating Social Europe. Reality & Myth of 

Collective Bargaining in the EC Legal Order (Hart Publishing 2000) 192. The follow-
ing quote of the monography is nearly prophetic: ‘One cannot help wondering (even 
though the hypothesis seems somewhat remote) what the consequences would be, if 
quite apart from possibly deeming an agreement to be contrary to Community law, the 
Commission gave a negative assessment of the substantive choices made by the social 
partners’, ibid, 115.

6 Case T-310/18 EPSU and Willem Goudriaan v Commission (EPSU) ECLI: EU: 
T: 2019: 757.

Ann-Christine Hartzén, Andrea Iossa, and Eleni Karageorgiou - 9781800885516
Downloaded from PubFactory at 08/24/2022 01:29:31PM

via free access



Some observations on the EPSU case 45

2. THE EPSU AGREEMENT: A HISTORY OF 
INDUCED BARGAINING

The EPSU agreement is the outcome of a round of bargaining induced by the 
European Commission. Lo Faro has distinguished this process from voluntary 
bargaining on the basis of the origin triggering the bargaining process.7 The 
genesis of the bargaining procedure was heteronomous8 and the signatory 
parties have asked the Commission to start a heteronomous avenue of imple-
mentation.9 Thus, the Commission already considered the matter in a Staff 
Working Document of 26 July 2013, enshrining the conclusions of a so-called 
fitness check on the issue of the information and consultation of workers regu-
lated by Directives 98/59, 2001/23 and 2002/14:

More specifically, the exclusion of smaller enterprises and public administration 
from the scope of application of the Directives has been questioned on the grounds 
of the Directives’ lack of practical relevance for a significant share of the workforce. 
Another gap was analysed in the separate exercise involving the exclusion of seafar-
ers from the scope of application of a number of EU labour law Directives including 
the three I&C Directives.10

On 10 April 2015 the European Commission initiated a formal consultation 
procedure on the basis of Article 154(2) TFEU on the issue, inter alia, of the 
extension of the scope ratione personae of these directives to civil servants and 
employees in public administration of the Member States.11 On 21 December 
2015, EUPAE (European Public Administration Employers) and TUNED 
(Trade Unions’ National and European Administration Delegation) concluded 
a Framework Agreement on the information and consultation of civil servants 
and employees of central government administrations. On 1 February 2016 
they filed a joint request to implement the agreement, which was addressed to 
the European Commission. It took the European Commission more than two 
years to respond to this request. On 5 March 2018 the European Commission 

7 Lo Faro (n 5) 53–89.
8 The word heteronomous is being used in opposition to autonomous. A process of 

bargaining can be called heteronomous if it is triggered by an external pressure, hence 
‘induced’. The implementation of an agreement is heteronomous when it depends upon 
an external intervention by public institutions as opposed to social partners. 

9 European Commission, Consultation document: First phase consultation of 
Social Partners under Article 154 TFEU on a consolidation of the EU Directive on 
information and consultation of workers, C(2015) 2303 final.

10 European Commission, Commission Staff Working Document, ‘Fitness check’ 
on EU law in the area of Information and Consultation of Workers, SWD(2013) 293 
final, 5.

11 C(2015) 2303 final (n 9). 
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formally refused the request, indicating it would not submit a proposal to the 
Council to implement the agreement by means of a directive for three reasons 
enumerated in a tiny paragraph, and recapitulated in the judgment of the 
General Court.12

First, the Commission stated that central government administrations were 
under the authority of the Member States’ governments, that they exercised the 
powers of a public authority and that their structure, organisation and function-
ing were entirely the responsibility of the Member States. This statement is, 
arguably, extremely problematic. First and foremost, it is in the nature of the 
information and consultation procedure that managerial prerogatives are not 
affected. Second, the suggestion that EU labour law would in no way affect 
the powers of a public authority or its structure, organisation and functioning 
is simply untrue. Here and now, EU free movement rules affect recruitment 
and promotion policies,13 preventing these administrations from committing 
acts of discrimination based upon sex, race, religion or belief, handicap and 
sexual orientation.14 Multiple EU rules related to health and safety apply to 
governmental administration as well.15

The Commission’s second claim was that provisions ensuring a certain 
degree of information and consultation of civil servants and employees of 
those administrations already existed in many Member States. Although 
this may well be the case, it is immaterial. Until the Maastricht Treaty, EU 
labour law was solely based upon a model of approximation of labour laws of 
Member States which directly affect the establishment or functioning of the 
internal market. In sum, the mere fact that provisions exist was not considered 
an obstacle to, but a condition of, legislative intervention.

Finally, the Commission observed that the significance of those adminis-
trations depended on the degree of centralisation or decentralisation of the 
Member States, so that, in the event of the implementation of the Agreement 
by a Council decision, the level of protection of civil servants and employees 
of public administrations would vary considerably across Member States. 
This argument is not convincing either. It is contrary to a major finding of 
the fitness test:16 that the cost of non-intervention was in fact unequal treat-

12 See EPSU (n 6) paras 5–6.
13 See e.g.. Article 45 TFEU enshrining the principle of free movement of workers 

does apply to the majority of the workers in central government administration, with the 
exception of those workers in the public service sensu stricto.

14 For Example the EU Directives 2000/78 (General Framework), 2000/43 (Race 
and Ethnic Origin) and 2006/54 (Equal Treatment Men and Women).

15 EU Directive 2003/88/EC (Working Time) and EU Directive 89/391/EEC 
(Health and Safety).

16 SWD(2013) 293 final (n 10).
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ment and that intervention would reduce the existing extent of that unequal 
treatment. As will be highlighted infra, on a proposal of the Commission, the 
European Council explicitly invoked equality as a reason to intervene in order 
to overcome another exclusion of a category of workers from the directives 
dealing with worker involvement.17

3. A BAD OMEN: A COMPARISON WITH THE 
‘HAIRDRESSERS’ AGREEMENT

The attitude of the European Commission might give rise to a feeling of déjà 
vu. The European Commission’s refusal mirrors a previous refusal of a sec-
toral agreement on the issue of hairdressers’ health and safety.18 On 26 April 
2012, Coiffure EU and UNI Europe Hair & Beauty concluded an Agreement 
on Health and Safety.19 Despite a joint request by the signatory partners, the 
European Commission made it abundantly clear that it would not propose to 
the Council that this be implemented by means of a directive.20 In casu, the 
agreement had not formally been induced. It had a voluntary origin. In view of 
this refusal, the social partners renegotiated the agreement in order to facilitate 
the implementation. This negotiation was not carried out under the shadow of 
the law,21 but under the darker shadow of a ‘grumpy’ European Commission 
reluctant to propose implementation. It subsequently refused to implement this 
renegotiated agreement concluded on 23 June 2016.

17 See Recital 4 Directive (EU) 2015/1794 of the European Parliament and of 
the Council of 6 October 2015 amending Directives 2008/94/EC, 2009/38/EC and 
2002/14/EC of the European Parliament and of the Council, and Council Directives 
98/59/EC and 2001/23/EC [2015] OJ L263/1, as regards seafarers. This directive 
relates to worker involvement in relation to collective redundancies, transfer of under-
taking, information and consultation at the level of the establishment or undertaking 
and at community level. 

18 See Filip Dorssemont, Klaus Loercher and Melanie Schmitt, ‘On the Duty 
to Implement European Framework Agreements: Lessons to be Learned from the 
Hairdressers Case’ (2019) 48(4) Industrial Law Journal 571.

19 European Framework Agreement on the protection of occupational health and 
safety in the hairdressing sector, at www .uni -europa .org/ wp -content/ uploads/ 2016/ 06/ 
EFA _OHS _HairdressingSector _signed _20160623 .pdf, accessed 19 June 2021.

20 European Commission, Communication Regulatory Fitness and Performance 
(REFIT): Results and Next Steps, COM(2013) 685 final.

21 A negotiation is carried out ‘under the shadow of the law’ when it is induced as 
a result of an initiative of the Commission envisaging a proposal for a Directive in the 
field of Social Policy in the meaning of Article 154(2) TFEU. The notion of ‘bargaining 
in the shadow of the law’ was introduced and used in this context by Brian Bercusson, 
European Labour Law (Butterworths 1996) 541.
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This refusal of the Commission (implicit or explicit) to implement the 
agreement was unprecedented in the history of the European Social Dialogue. 
Although it was never refuted that the Commission could and should operate 
a legality check, many scholars have argued that the Commission did not 
have the right to refuse to submit a proposal to implement on purely political 
reasons, unrelated to a legality check. On the basis of previous European 
Commission communications, the following issues can be considered to be 
part of the legality check: the assessment of representativeness, the question 
whether the object of the agreement falls within the ambit of EU competences 
and is in conformity with EU law, and last but not least the issue of whether 
the agreement will or will not hamper the development of small and medium 
enterprises.22

Comparison of these two cases makes it clear that the Commission, on 
the one side, has made better efforts to formally motivate its refusal. In the 
‘Hairdressers’ case, it is in fact very difficult to identify any formal definitive 
decision. The refusal has a more implicit nature. In the case of the Agreement 
on Information and Consultation in Central Governmental Administrations 
(CGA Agreeement), the refusal is formal. In the first case the European 
Commission, in its informal approach to the agreement, used ridiculous argu-
ments related to appropriateness. Thus, Juncker alleged that the Commission 
should not legislate ‘on high heels’, although the agreement is mute on the 
issue of shoes. The nature of the arguments used by the Commission in the 
case of the CGA Agreement appears more technical, albeit also ill-founded. 
Due to the agreement’s technical nature, the arguments could be qualified as 
partially related to a legality check. They seem to support the idea that insofar 
as the Commission is not competent to intervene, it would be ultra vires to 
implement an agreement. However, the argument that no intervention was nec-
essary in view of the apparently satisfactory acquis at the level of the Member 
States can in my view only relate to appropriateness.

In sum, whereas the ‘hairdressers’ agreement amounted to a refusal based 
upon issues of appropriateness, the CGA Agreement was rejected on the basis 

22 See European Commission, Communication concerning the application of the 
Agreement on social policy presented by the Commisison to the Council and to the 
European Parliament COM (93) 600 final; European Commission, Commission com-
munication concerning the development of the social dialogue at Community level 
COM (96) 448 final; European Commission, Communication from the Commission 
adapting and promoting the social dialogue at Community level COM(98) 322 final; 
and European Commission, Communication from the Commission – The European 
social dialogue, a force for innovation and change, Proposal for a Council Decision 
establishing a Tripartite Social Summit for Growth and Employment COM(2002) 341 
final.
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of arguments presented as legal arguments, which are badly motivated and are 
at odds with the fact that the Commission consulted the social partners to come 
up with solutions.

4. TAKING ARTICLE 155 TFEU AND CIVIL 
SOCIETY SERIOUSLY

On 15 May 2018 the European Federation of Public Service Unions (EPSU) 
and its Secretary General, Mr Willem Goudriaan, brought an application for 
annulment of the contested decision.23 This section takes a bird’s-eye view of 
the procedure and the judgment. The employer’s side did not join the applica-
tion. EPSU was not the signatory party of the agreement, but was a cofounder 
of the signatory trade union TUNED. The application was considered to be 
admissible.

The Commission’s refusal was not seen as a preparatory act, but as a defin-
itive position.24 It had the effect of closing a preliminary procedure laid down 
in view of certain persons (id est: the social partners) and of not opening 
the procedure for the adoption of a substantive act. Hence, it produced legal 
effects. The Commission did not dispute that EPSU had legal standing. The 
Court accepted that EPSU did have legal standing, since although addressed 
to TUNED, the latter lacked corporate personality and autonomy.25 Hence, the 
result of the Social Dialogue in which TUNED participated had to be approved 
by the decision-making bodies of the two co-founders, EPSU and CESI. Given 
that the application was admissible for EPSU, the objection against the stand-
ing of its Secretary General became irrelevant.26

The claimants challenged the decision on two distinct grounds. First 
was that Article 155(2) TFEU does not provide a right to the European 
Commission to refuse to submit a proposal following the joint request.27 In 
other words, the claimants argued that the European Commission was under 
an obligation to grant a joint request to submit a proposal of a directive imple-
menting the agreement, except in the case of insufficient representativeness of 
the social partners or if the clauses of the agreement were contrary to EU law. 
The second line of the claimants’ arguments relates to the motivations of the 
decision, which were considered to rely on insufficient reasons.28 This calls 

23 EPSU (n 6) para 7.
24 Ibid, para 28.
25 Ibid, para 39.
26 Ibid, paras 39–40.
27 Ibid, para 45. 
28 Ibid, paras 120–41.
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for a doctrinal analysis of the interpretation of Article 155(2) TFEU, which is 
furnished in the following paragraphs.

4.1 The Judgment of the General Court

In assessing the scope of Article 155(2), the General Court (GC) tried to sort 
the arguments raised by the applicants into three categories. It distinguished 
arguments relevant for the literal interpretation, for the contextual interpreta-
tion and for the teleological interpretation from so-called other arguments.29 
If looked at closely, these ‘other arguments’ do relate to provisions of the 
Treaties which, in my view, could have been integrated into a contextual and 
teleological analysis as well. By excluding these arguments from the contex-
tual and teleological interpretation, the GC has severely undermined the legal 
strategy of the applicants and impoverished, to a significant degree, the con-
textual and teleological analysis concerned. This dissociation has not enhanced 
the credibility of the GC in dealing with this case.

The GC ruled that a mere literal or lexical interpretation of Article 155(2) 
takes into account the literal meaning in light of the travaux préparatoires.30 
The applicants had strong reasons to argue that Article 155(2) generated an 
obligation for the Commission to submit a proposal at their joint request. This 
provision states

that the agreements concluded at Union level shall be implemented either in accord-
ance with the procedures and practices specific to management and labour and the 
Member States or, in matters covered by Article 153, at the joint request of the 
signatory parties, by a Council decision on a proposal from the Commission.

According to the GC, the word ‘shall’ should be interpreted as ‘may’ in 
a literal interpretation.31 This means that words in a literal interpretation mean 
the opposite of what their lexical meaning entails. ‘Qui potest capere, capi-
at.’32 Astonishingly, the GC reasoning includes considerations which might 
be more appropriate for a historical interpretation. It refers to the fact that 
initially in a proposal drafted by the European social partners and submitted to 
the Member States, the word ‘may’ had been used and was subsequently and 
deliberately replaced by the word ‘shall’.33 It is hard to see how this interpreta-
tion would plead in favour of the optional character of a granting of the request 

29 Ibid, paras 49–119.
30 Ibid, paras 49–63.
31 Ibid, para 60.
32 Matthew, XIX, 12.
33 EPSU (n 6) paras 56–7.
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addressed to the Commission. Nevertheless, the GC stated that the mandatory 
connotation of the word ‘shall’ can be explained by the fact that the drafting 
States would have liked to indicate that there were only two ways to implement 
the agreement. Arguably, this is questionable. In fact, it is hard to see why 
a legal provision should state that an agreement can only be implemented 
following either an heteronomous or an autonomous avenue. What could 
possibly have been a third way that needed to be excluded?

The added value of Article 155(2) can only relate to a potential role of 
the European institutions. In fact, social partners can ensure an autonomous 
avenue of implementation. They do not need any authorization from the EU to 
implement European agreements according to the practices of social partners 
and the Member States at that local level. Hence, the added value of Article 
155(2) TFEU resides in the fact that the will of the people can be expressed by 
the representatives to whom these rules apply, namely management and labour 
instead of elected representatives of the European Parliament. Furthermore, 
the provision entails a genuine obligation for the European Commission to 
promote the European Social Dialogue by submitting a proposal.34

The Court also submitted Article 155(2) to what it calls a contextual inter-
pretation.35 It can be argued that the GC deliberately chose to analyse solely 
those parts of the Treaties which were helpful to corroborate its decision. In 
particular, the Court referred to Article 17 TEU, which in no way deals with 
the legitimate interests of the citizens of Europe, nor with democracy and other 
European values. It solely deals with the institutional power of the European 
Commission. Essentially, the GC grounded its decision on a confrontation 
between an institutional actor and civil society around the issue of legislative 
powers and around the idea of the independence of the Commission, which 
should be prevented from taking instructions from any government institution, 
body, office or entity.

Article 17 TEU highlights the central role of the European Commission in 
pushing the process of European integration in an exclusive way. The ration-
ale behind its central role is indicated in Article 17(1) TEU. The European 
Commission has the role of promoting the general interest of the Union by 
taking appropriate initiatives to that end. At first glance, Article 17(2) TEU 
does not contradict the thesis that a provision in an entirely different Treaty 
would oblige the Commission to submit a proposal for a directive implement-

34 In support of its reasoning, the GC states that the interpretation of the applicants 
would even amount to an obligation for the Council to adopt a directive, despite the fact 
that this issue was not at the heart of the annulment procedure, and despite the fact that 
the GC recognized that it was common ground for all parties that they at least agreed on 
the non existence of this obligation. EPSU (n 6) para 62.

35 Ibid, paras 64–82.
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ing an agreement.36 In its reasoning, the GC has simply disqualified directives 
implementing agreements as legislative instruments.37 This obiter dictum is 
probably a more major blow than the dictum finale of the judgment. In order 
to do so, the GC refers to Article 289 TFEU’s definition of a legislative proce-
dure. This provision was introduced by the Lisbon Treaty. The disqualification 
of directives implementing agreements can only be explained by the fact that 
the European Parliament does not participate in the process. In sum, the GC 
interprets Article 155(2) TFEU dating back to Maastricht in the light of an 
‘original’ TCE provision, enshrined in another Treaty (Article 17 TEU), which 
it interprets in the light of a provision as recent as the Lisbon Treaty.

The GC underlined that the Commission has a margin of appreciation 
which is not limited to issues of legality but also involves appreciation of the 
appropriateness of implementation, by having regard to relevant political, 
economic and social considerations.38 It further highlighted that management 
and labour are not capable of promoting the general interest of the Union, since 
they would only represent a part of the multiple interests that must be taken 
into account. The GC, finally, observed that the interpretation given by the 
applicants would alter the institutional balance.39

Under the heading ‘teleological interpretation’, the GC focused on two key 
provisions in the Social Policy Title which tend to indicate an objective to 
be promoted.40 Whereas Article 151 TFEU indicates that dialogue between 
management and labour is one of the objectives to be promoted, Article 152 
TFEU states that the Union (hence all European institutions, including the 
GC) needs to promote the roles of that dialogue’s actors. The GC reduced 
the obligations stemming from these objectives to obligations to refrain from 
influencing social partners, whereas an obligation to promote should logically 
entail an obligation to ensure and to intervene. Although these provisions 
constitute what could be called the conceptual framework of the Social Policy 
Title, including Article 155(2) TFEU, the GC did not consider them relevant 
for a contextual interpretation.

In relation to other relevant provisions such as the principle of democracy, 
horizontal subsidiarity, the right to negotiate and conclude collective agree-

36 Indeed, this provision does provide that the principle that Union legislative acts 
may only be adopted on the basis of a Commission proposal, except where the Treaties 
provide otherwise. According to the same provision, ‘Other acts shall be adopted on the 
basis of a Commission proposal where the Treaties so provide’. In the latter scenario, 
no exceptions seem to be allowed. 

37 EPSU (n 6) para 69.
38 Ibid, para 79.
39 Ibid, para 81.
40 Ibid, para 83.
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ments and the notion of a social market economy (Article 3 TEU and Article 
9 TFEU), the GC applied a rather narrow approach. In particular, democracy 
has been reduced to parliamentary democracy, while the horizontal dimen-
sion of the principle of subsidiarity has been ignored. In addition, the GC 
considered that Article 28 of the CFREU, Article 3 TEU and Article 9 TFEU 
do not compel the institutions to implement an agreement. Last but not least, 
the GC ignored the fact that the policy of the European Commission was 
unprecedented and at odds with numerous communications on the European 
Social Dialogue.41 Despite the fact that the Commission’s refusal was incom-
patible with this longstanding tradition of communications stemming from the 
Commission, the GC squashed the argument on the basis of the argument that 
communications were not legally binding.

4.2 How (Not) to Interpret a Constitution

In the judgment above, the GC was essentially asked to interpret a provision of 
EU constitutional law. It had to rule as a constitutional Court. Constitutions of 
a legal order tend to consist of different sections. First, there are institutional 
provisions attributing power to EU institutions and those related to checks 
and balances. They empower institutions, rather than citizens or social part-
ners. Second, there are provisions which tend to protect citizens against this 
European leviathan. European citizens had to wait half a century to obtain such 
a Bill of Rights in force with the same value as the Treaties.42 Last, there are 
provisions which indicate objectives, constituting the rationale of the machin-
ery of power. There is no formal hierarchy between provisions of primary EU 
law, which gives much leeway to a constitutional Court. In such a situation, 
courts can do two things. They can interpret the provisions dealing with the 
machinery of power to the detriment of the Bill of Rights – of the values and 
the objectives giving legitimacy to EU institutions, in sum – to the detriment 
of its Social Constitution. This judicial pathway is a dangerous one. It only 
corroborates what even Monti has called in another context ‘the potential 
to alienate from the Single Market and the EU a segment of public opinion, 
workers’ movements and trade unions, which has been over time a key sup-
porter of economic integration’.43

41 Ibid, para 101.
42 The Charter of Fundamental Rights of the European Union entered into force in 

2009, whereas the Treaty establishing a European Economic Community dates back to 
1957.

43 Mario Monti, ‘A new strategy for the single market, Report to the President 
of the Commission’ (Report, 9 May 2010) 68, at  https:// images .irpa .eu/ wp -content/ 
uploads/ 2019/ 04/ monti _report _final _10 _05 _2010 _en .pdf accessed 19 June 2021.
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There is little doubt that the judgment of the GC is of no help to the promo-
tion of the right to collective bargaining as enshrined in Article 28 CFREU. 
Article 51 CFREU makes it abundantly clear that the Charter rights need to 
be promoted by all EU institutions. The same messages prevail in Articles 151 
and 152 TFEU. The judgment neither promotes the European social partners 
nor does justice to the right to collective bargaining. It actually undermines the 
social dimension of the European Union outside any purview of promoting 
the so-called fundamental economic freedoms. It is deprived of any balancing. 
Although it cannot be considered as an example of negative integration, it does 
essentially create an obstacle to the development of positive integration.

The reference made by the GC to Article 17 TEU, which is at the core of the 
reasoning, is a clear-cut illustration of the will of the GC to put the machinery 
of power at the core of the Treaties.44 It is slightly ironic that this provision 
is being perverted in order to justify the refusal of the Commission to take 
an appropriate initiative, whereas this provision has been phrased to push the 
European Commission to adopt initiatives.45 By giving so much weight to 
a TEU provision in order to deprive a TFEU provision of its substance, the 
GC neglects the fact that both treaties have the same value. The judgment thus 
violates a basic principle of interpretation: Specialia derogant generalibus. 
Article 155 (2) TFEU is clearly the most specific provision. It has the power 
for that reason even to derogate from the CJEU’s troublesome interpretation 
of Article 17 TEU.

4.3 The Ignored Role of the European Social Dialogue in Enhancing 
the Legitimacy of the European Commission and in Restoring 
Institutional Balances

As discussed above, the GC has stated, in a remarkable dictum, that the reason-
ing of the applicants would alter the institutional balance to the detriment of 
the European Commission.46 Arguably, this constitutes a myopic view on the 
role of social partners in the development of social policy. Rather than stating 
that the applicants’ intervention in the European Social Dialogue would alter 
the institutional balance to the detriment of the Commission, the Court should 
have put an end to this falsification of history. The European Social Dialogue 
has been invented by the European Commission in order to enhance its legit-
imacy and restore an institutional balance enabling it to push the process of 

44 EPSU (n 6) paras 65–7.
45 Article 17 TEU states: ‘The Commission shall promote the general interest of the 

Union and take appropriate initiatives to that end’ (emphasis added).
46 EPSU (n 6) para 81. 
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European integration. This mechanism has been called the Moment Delors.47 
Its invention has helped to empower both the trade unions and the European 
Commission in a dynamic which the late Brian Bercusson accurately described 
as bargaining under the shadow of the law.48 The ‘risk’ of a legislative inter-
vention by the Commission helped to convince the employers’ association to 
start a bargaining process. On the other hand, the fact that a proposal was based 
upon a previous agreement concluded by management and labour helped the 
Commission convince the Council to adopt its proposal.

This mechanism presupposes that the Commission is open to a progressive 
development of labour standards. In other words, the Commission cannot just 
use the social partners when it wishes to push integration and ignore them 
when it wants to push an alternative agenda of so-called Better Regulation. If 
the Commission is only willing to push the kind of agreements supported by 
management and labour that are of its own liking, and in practice even urges 
the renegotiation of agreements until the Commission likes the result, the 
institutional balance will indeed be altered, but this time to the detriment of the 
social partners. There is a serious risk that the Social Dialogue will not take 
place under the shadow of ‘the law’, however imprecise and unpredictable, but 
rather under the negative shadow of the European Commission. This transfor-
mation would mean a mancipation instead of an emancipation of the social 
partners, and a threat to their autonomy.

5. THE EUROPEAN SOCIAL DIALOGUE, PERHAPS 
NOT BARGAINING, BUT DEFINITELY AN 
ISSUE OF LEGISLATION

The idea that directives would not constitute legislation is at odds with the 
historiography on the emergence of the European Social Dialogue and of its 
institutionalization prior to the conclusion of the respective agreements.49 In 
his seminal doctoral thesis, Lo Faro questioned whether agreements concluded 
within the framework of the European Social Dialogue could actually be 

47 See Didry and Mias (n 4) 349.
48 Bercusson (n 21) 538–9.
49 See especially: Jean Degimbe, La politique sociale européenne. Du traité de 

Rome au traité d’Amsterdam (ETUI 1999) 260; and Didry and Mias (n 4) 349; Jon-Erik 
Dolvik, An Emerging Island? ETUC, Social Dialogue and the Europeanisation of the 
Trade Unions in the 1990s (ETUI 1999) 249; and Daniel Dumont, ‘Le dialogue social 
européen et ses instruments : du soft au hard law, et retour’ in Isabelle Hachez et al 
(eds), Les sources du droit revisitées – Collection (Anthemis 2013).
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interpreted as a genuine expression of collective autonomy at EU level.50 He 
considered this an instrumentalization of social partners to overcome a legisla-
tive deadlock. The fact that the negotiation of social partners was functional to 
a legislative process convinced him that collective autonomy at EU level was 
fictitious. The position of the GC reverses this analysis in a Copernican way. 
It suggests that EU directives implementing these agreements are not genuine 
legislation.

My claim is that the idea that EU directives implementing these agreements 
would not constitute legislation in the meaning of Article 17 TEU is bizarre. 
The reasoning of the GC is essentially based upon a Treaty provision which 
only came into force in 2009, whereas nearly all of the directives implementing 
agreements were adopted prior to the entry into force of the Lisbon Treaty. The 
idea that directives implementing agreements prior to 2009 would cease to 
constitute ‘legislative’ acts was simply unheard of prior to the EPSU judgment. 
In fact, the GC makes use of a provision which is much more recent than the 
implemented agreements to make that point. These directives have all been 
implemented after a process of induced bargaining. Thus, the Commission 
was already consulting the social partners, because it envisaged legislative 
interventions through a proposal of a directive. It is extremely bizarre that if 
a successful bargaining process resulted in a joint request for implementation, 
the subsequent directive would not constitute legislation.

In the Chatzi case – which is not sufficiently taken into account, despite 
dealing with the European Social Dialogue – the CJEU made it abundantly 
clear that it will interpret a directive implementing a collective agreement 
concluded at European level just like any other (legislative) directive:

The Court, for its part, derives its jurisdiction to interpret directives from Article 267 
TFEU. The Framework Agreement is admittedly the product of a dialogue, based 
on the Agreement on Social Policy, between management and labour at European 
level, but it has been implemented, in accordance with Article 4(2) of the Agreement 
on Social Policy, by a Council directive, of which it is thus an integral component 
(see, to this effect, Case C-537/07 Gómez-Limón Sánchez-Camacho [2009] ECR 
I-6525, paragraph 34). […] It follows that the jurisdiction of the Court to interpret 
the Framework Agreement does not differ from its general jurisdiction to interpret 
other provisions contained in directives.51

50 Lo Faro (n 5) 192. The Italian title of the PhD thesis is clearer and more poetic: 
Funzioni et Finzioni della Contrattazione collettiva communitarian – the European 
Social Dialogue is fictitious bargaining and is ancillary to a legislative process, despite 
the rhetoric of the provisions of the TFEU. Hence, it is not the intervention of the 
Council which is ancillary to the European Social Dialogue.

51 Case C-149/10 Zoi Chatzi v Ypourgos Oikonomikon ECLI: EU: C: 2010: 534, 
paras 24–5.
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6. THE EUROPEAN SOCIAL DIALOGUE, A PART 
OF THE ‘DEMOCRATIC LIFE OF THE UNION’

As suggested in section 4.1, the GC has set out a very narrow understanding 
of the notion of democracy. It essentially reduces the democratic process as 
an issue of parliamentary participation. According to the Court, the view of 
the applicants would actually amount to an undemocratic solution whereby 
the Commission would be prevented from following an ordinary legislative 
avenue after the conclusion of an agreement and a subsequent joint request.52 
In order to construe the quintessential involvement of the Parliament, the GC 
furthermore invokes the Ueapme judgment. It is true that the Court of First 
Instance (CFI) stated in Ueapme that ‘the participation of that institution 
(EP) in the Community legislative process reflects at Community level the 
fundamental democratic principle that the people must share in the exercise of 
power through a representative assembly’.53 However, the way in which the 
GC presents the reasoning developed in Ueapme is selective and misleading, 
if not fallacious. It completely disregards that the CFI clearly indicated in the 
subsequent paragraph of Ueapme that the sufficiently representative status of 
the social partners drafting the agreement is a valid and legitimate substitute 
for that parliamentary participation:

However, the principle of democracy on which the Union is founded requires – in 
the absence of the participation of the European Parliament in the legislative process 
– that the participation of the people be otherwise assured, in this instance through 
the parties representative of management and labour who concluded the agreement 
which is endowed by the Council, acting on a qualified majority, on a proposal from 
the Commission, with a legislative foundation at Community level. In order to make 
sure that that requirement is complied with, the Commission and the Council are 
under a duty to verify that the signatories to the agreement are truly representative.54

The GC’s suggestion that the Commission could completely ignore the expres-
sion of the will of the people as represented by management and labour on 
issues which directly affect in casu their interests, by submitting a proposal 
according to the ordinary legislative avenue, is irresponsible. Not only does it 
undermine the constitutional role of the European Social Dialogue in the field 
of social policy and the repeated pledge of the Commission to implement ne 
varietur; it also poses a serious threat to the legitimacy of both social partners 
and the European Parliament. This would actually go against the expression 

52 EPSU (n 6) paras 95–6.
53 Case T-135/96 Union Européenne de l’artisanat et des petites et moyennes entre-

prises (UEAPME) v Council of the European Union ECLI: EU: T: 1998: 128, para 88.
54 Ibid, para 89.
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of the will of the people. Democracy is about the right of the people to govern 
themselves as well.55 In the EPSU case, the substance of the agreement is the 
organization of industrial relations between the employers and the employees, 
duly represented by the representative signatory parties. As the CJEU indi-
cated itself in UGT FSP, autonomy means the right of self-government or, 
more accurately, in French ‘le droit de se gouverner par ses propres lois’.56 
Therefore, democracy and collective autonomy can go hand in hand as long as 
the ‘demos’, or else the ‘people’, concerned are identified. In the case of the 
agreement at hand, the demos concerned with the information and consultation 
procedure is the persons who have a right to be informed and consulted. That 
demos is more adequately represented by the social partners concerned than by 
elected parliamentarians.

In light of the above, the idea that the role of social partners could be a threat 
to democracy boils down to a nineteenth-century and parliamentary vision 
of democracy flavoured by disregard for the civil society and its intermedi-
aries. The judgment will not be helpful to construe the European Union in 
a more bottom-up fashion. In the now abandoned Constitutional Treaty on the 
European Union, the crucial contribution of the autonomous Social Dialogue 
to the democratic life of the Union was expressed a monte by distinguishing it 
from representative and parliamentary democracy.57

7. THE EUROPEAN SOCIAL DIALOGUE AND 
HORIZONTAL SUBSIDIARITY: A MEANS TO 
PROTECT CITIZENS

The ability to recognize the European Social Dialogue as an aspect of democ-
racy is intertwined with a vision of horizontal subsidiarity. Horizontal sub-
sidiarity is much older than vertical subsidiarity. It relates to the relationship 
between institutional actors and social partners within the same geographical 
borders, whereas vertical subsidiarity relates to a relationship between insti-
tutional actors active within divergent borders.58 As discussed earlier, the GC 
has ignored the existence of horizontal subsidiarity. This can be considered as 

55 This statement is based upon the etymological analysis of the word ‘demo-cracy’.
56 Case C-151/09 Federación de Servicios Públicos de la UGT (UGT-FSP) mot 

Ayuntamiento de La Línea de la Concepción, María del Rosario Vecino Uribe och 
Ministerio Fiscal ECLI: EU: C: 2010: 452, para 42.

57 See Article I-48 Treaty establishing a Constitution for Europe.
58 See Filip Dorssemont, ‘Contractual Government by Management and Labour in 

EC Law’ in Aukje Van Hoek et al (eds), Multilevel Governance in Enforcement and 
Adjudication (Intersentia 2006) 285.
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another example of historical amnesia.59 Horizontal subsidiarity can in fact be 
traced back to at least Quadragesimo Anno, where the Pope exercised a (too) 
subtle critique of the way the so-called leggi fascistissime undermined the 
autonomy of industrial relations.60

Horizontal subsidiarity as enshrined in Article 155(2) has, in essence, 
a procedural dimension. This is that the Commission is forced to consult man-
agement and labour if it envisages an action in the field of social policy. The 
question whether it is more appropriate for the Commission to act on its own 
rather than leaving an issue up to the social partners should not even be raised, 
as an action of the Commission without prior consultation is per se uncon-
stitutional. In other words, this is not an issue of appropriateness, but one of 
legality. In the same vein, it is argued that the Commission has an obligation to 
submit a proposal, provided that relevant legality checks have been conducted.

A similar example of horizontal subsidiarity can be found in the wording of 
a number of directives, more particularly in the field of worker involvement. 
For example, in the EWC Directive 94/45 and the Recast EWC Directive 
2009/38, the notion of subsidiary requirements has been used. These require-
ments apply if a so-called special negotiating body has been unsuccessful in 
concluding an agreement with the central management. The statutory solution 
has a subsidiary character. This model has been a kiss of life for the introduc-
tion of the European company. Both the Societas Europaea Directive 2001/86 
and the Societas Cooperativa Europaea Directive 2003/72 copy this model.61 
Thus, the GC missed an opportunity to recognize a general principle of sub-
sidiarity of which Article 5 TEU might be the vertical expression.

8. THE AGREEMENT AS A MEANS TO ENHANCE 
EQUALITY AND A CONTRIBUTION TO 
A UNIVERSAL LABOUR GUARANTEE

Democracy is also related to an idea of equality of citizens in relation to partic-
ipation. It is questionable that a parliamentary system which deprives citizens 

59 The first amnesia relates to the fact that the whole idea of the European Social 
Dialogue was a way to overcome a legislative deadlock. See also the quote from Marc 
Bloc which Jan-Paul Tricart used above the introduction of his study Legislative imple-
mentation of European social partners agreements: challenges and debates, ETUI 
Working paper 2019/09: ‘Ignorance of the past not only confuses contemporary science 
but confounds contemporary action.’ 

60 See inter alia: Deborah Z. Cass, ‘The Word that Saves Maastricht? The Principle 
of Subsidiarity and the Division of Powers within the European Community’ (1992) 
29(6) Common Market Law Review 1110 and Vlad Constantinesco, ‘Who Is Afraid of 
Subsidiarity?’ (1991) 11 Yearbook of European Law 33, 34–5.

61 See Dorssemont (n 58) 285–312.

Ann-Christine Hartzén, Andrea Iossa, and Eleni Karageorgiou - 9781800885516
Downloaded from PubFactory at 08/24/2022 01:29:31PM

via free access



Law, solidarity and the limits of social Europe60

of the right to vote on the basis of their status or sex could qualify as democ-
racy. Contemporary parliamentary democracies are also based upon the prin-
ciple of one (hu)man, one vote. These observations seem self-evident, but it 
took more than a century from the foundation of the Belgian state (1830–1) to 
reach that point (1948). The CGA Agreement has been construed as an attempt 
to widen mechanisms of worker involvement enshrined in EU directives to 
involve a category of workers which has been systematically excluded from 
these mechanisms: citizens working for central governmental administrations. 
However, as indicated above, the Commission used what seems to be a legal 
argument, namely equality, to indicate that it cannot intervene.

The Commission contended that the notion of central governmental admin-
istration is not an autonomous concept of EU law and, as a result, the scope 
of the expected directive could not ensure full equality. In my view, this argu-
ment is astonishing. It is quite common in the field of EU directives that some 
of them do not enshrine an autonomous concept of the employee, in which 
case the notion of employee needs to be defined by means of a renvoi to the 
law of the Member States. This has never been an obstacle, let alone a legal 
impediment, to the European Union’s adoption of a directive. For example, the 
European Union has overcome the exclusion of seafarers through a legislative 
intervention in the name of equality. In Directive (EU) 2015/1794 (4th and 5th 
recitals), it is stated:

The existence of, and/or possibility of introducing, exclusions may prevent sea-
farers from fully enjoying their rights to fair and just working conditions and to 
information and consultation, or limit the full enjoyment of those rights. Insofar 
as the existence of, and/or possibility of introducing, exclusions is not justified on 
objective grounds and seafarers are not treated equally, provisions which allow such 
exclusions should be deleted.

The present legal situation, existing in part as a result of the specific nature of the 
seafaring profession, gives rise to unequal treatment of the same category of workers 
by different Member States, according to whether or not they apply the exclusions 
and optional exclusions allowed by the legislation in force. A significant number of 
the Member States have made no, or only limited, use of those optional exclusions.

It is worth adding that this directive has not introduced a uniform or autono-
mous concept of a seafarer.

9. CONCLUSION

Based on the analysis above, the judgment of the GC is a twisted one. The 
impact of the judgment on the European Social Dialogue and the future of 
EU social policy depends on an appeal procedure pending before the Court of 
Justice. If the GC judgment is not quashed, two positive outcomes can already 
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be discerned.62 First, the signatory parties have legal standing to attack a refusal 
by the Commission to implement their agreements. Second, the refusals will 
need to be duly motivated. The GC has missed an excellent opportunity to do 
justice to the principles of democracy and subsidiarity and to uphold a duty to 
promote social dialogue and the autonomy of the social partners. It has also 
missed the chance to bridge a discriminatory gap between private employees 
enjoying a right to information and consultation and workers in central gov-
ernmental administrations to which the EU directives tend to lend a blind eye.

The GC was keen to reduce democracy to parliamentary democracy, failing 
to recognize that the involvement of social partners can enhance the demo-
cratic life of the European Union. In the same vein, it reduced the subsidiarity 
debate to one of public law actors, in disrespect of the more horizontal dimen-
sion of that principle. The argument of equality has not convinced the General 
Court. As a result of this refusal, State actors in their relations to its staff can 
continue to ignore what these States have to impose upon private employers in 
their relation to their workers. This vision takes us back to a Jacobine concep-
tion which prevailed during the French Revolution but which is unfit for the 
twenty-first century, and likely to generate painful contradictions.

The refusal of the European Commission to submit a proposal has had 
a chilling effect on the trustworthiness of the European Social Model. Where 
the Commission has used the Social Dialogue in an era of legislative deadlock 
organized by the Council, it has now betrayed their trust in an era where it is 
organizing this deadlock on the altar of Better Regulation.

The ESD cannot function outside the shadow of the law. Neither can 
negotiations a fortiori take place under the dark and negative shadow of the 
European Commission. The refusal of the Commission to submit a proposal is 
all the more problematic in light of the uncertain status of agreements which 
are not implemented at all. Whereas governmental intervention in the Member 
States seeks to extend the legal bindingness of the collective agreement, in this 
scenario the implementation is a prerequisite for the legal bindingness of the 
collective agreement.

62 After the closure of the drafting of this contribution, Advocate General Pikamae 
delivered an opinion which endorses the outcome and the reasoning of the General 
Court: see Opinion of 20 January 2021 in Case C-928/19 P; a CJEU judgment on 2 
September 2021 dismissed the appeal (ECLI: EU: C: 2021: 656).
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4. EU economic governance: a tool to 
promote or threaten social rights? 
The example of the right to collective 
bargaining
Pieter Pecinovsky

1. INTRODUCTION

With the financial and economic crisis which started in 2007 behind us, the 
EU found a new impetus to develop and reinforce its social dimension. The 
previous crisis led to the emergence of economic governance as an important 
policy mechanism for the EU. However, this so-called EU economic govern-
ance system also led to some questionable EU recommendations and national 
measures in the field of social policy and employment. This chapter provides 
a short overview of the EU economic governance system and explains, using 
the example of Spain, how the system has caused restrictions to social rights – 
and the right to collective bargaining in particular – during the crisis. It shows 
how the situation improved during the Juncker Commission and how the von 
der Leyen Commission is promising to use EU economic governance to further 
implement the European Pillar of Social Rights and to support the develop-
ment of social dialogue where necessary. Finally, this contribution looks at 
the current coronavirus crisis, which presents both a new threat to the social 
dimension of the EU and an opportunity for the EU and the Member States to 
prove that they have truly learned from past mistakes.

2. EU ECONOMIC GOVERNANCE

The EU uses economic governance as a system to monitor Member States’ 
policies in the context of the Union’s budgetary rules and its growth strategy 
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(now: Europe 20201). The current system of EU economic governance is 
based on the development of Economic and Monetary Union, starting with 
the Stability and Growth Pact in 19972 and gradually gaining a broader appli-
cation with the Lisbon Strategy in 2000, the introduction of the European 
Semester in 2010 and the Europe 2020 Strategy. Two main forms of economic 
governance can be distinguished.3 First is the standard EU economic govern-
ance which is framed in the European Semester and culminates in the annual 
country-specific recommendations (CSR). These are supposed to be soft law 
guidelines for the Member States but they also contain characteristics of hard 
law; for instance, the budgetary recommendations related to the Stability 
and Growth Pact and those related to the Economic Imbalance Procedure are 
provided with sanctions.4 Second, there is a governance system, which could 
be called ‘extreme EU economic governance’, applied to countries in need 
of financial assistance from the other Member States (as seen in the cases 
of Greece, Portugal, Ireland, and so on). This system is part of the European 

1 European Commission, Europe 2020: Europe 2020: A strategy for smart, sus-
tainable and inclusive growth COM(2010) 2020 final; European Council, Conclusions 
of 25 and 26 March 2010, Brussels, EUCO 7/10; European Council, Conclusions 
of 17 June 2010, EUCO 13/10; Kenneth A. Armstrong, ‘EU Social Policy and the 
Governance Architecture of Europe 2020’ (2012) 18(3) Transfer 286; Susana Borrás 
and Claudio M. Radelli, ‘The Politics of Governance Architectures: Creation, Change 
and Effects of the EU Lisbon Strategy’ (2011) 18(4) Journal of European Public 
Policy 463, 465; Frank Hendrickx and Pieter Pecinovsky, ‘EU Economic Governance 
and Labour Rights: Diversity and Coherence in the EU, the Council of Europe and 
ILO Instruments’ in Axel Marx, Jan Wouters, Glenn Rayp and Laura Beke (eds), 
Global Governance of Labour Rights (Edward Elgar Publishing 2015) 120–1; J. Timo 
Weishaupt and Katja Lack, ‘The European Employment Strategy: Assessing the Status 
Quo’ (2011) 7(1) German Policy Studies 9, 24–5.

2 Marco Buti, Daniele Franco and Hedwig Ongena, ‘Fiscal Discipline and 
Flexibility in the EMU: The Implementation of the Stability and Growth Pact’ (1998) 
14(3) Oxford Revue of Economic Policy 81.

3 Pieter Pecinovsky, EU economic governance en het recht op collectief onderhan-
delen (die Keure 2019) 99–155.

4 Sonja Bekker, ‘Hardening and Softening of Country-specific Recommendations 
in the European Semester’ (2020) 44(1) West European Politics 114; Sonja Bekker 
and Saskia Klosse, ‘EU Governance of Economic and Social Policies: Chances 
and Challenges for Social Europe’ (2013) 2 European Journal of Social Law 103, 
103–8; Sonja Bekker, ‘EU Coordination of Welfare States after the Crisis: Further 
Interconnecting Soft and Hard Law’ (2014) 19(3) International Review of Public 
Administration 296, 297–8; Simon Deakin, ‘Social Policy, Economic Governance 
and EMU: Alternatives to Austerity’ in Niklas Bruun, Klaus Lörcher and Isabelle 
Schömann (eds), The Economic and Financial Crisis and Collective Labour Law in 
Europe (Hart Publishing 2014) 95–6; Roland Erne, ‘A Supranational Regime that 
Nationalizes Social Conflict: Explaining European Trade Unions’ Difficulties in 
Politicizing European Economic Governance’ (2015) 56(3) Labor History 345, 346.
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Stability Mechanism (ESM) and, for the time being, is outside the EU legal 
order, although it is closely linked to the EU.5 It qualifies as a hard law system, 
considering that non-compliance with the conditions of the ESM, as enforced 
by the Troika, may result in the bankruptcy of a country.6

3. TENSION BETWEEN EU ECONOMIC 
GOVERNANCE AND SOCIAL RIGHTS

3.1 The Right to Collective Bargaining as One of the Main Targets

An initial overview of all CSRs from 2011 onwards and the economic adjust-
ment programmes of the Member States in need of financial assistance reveals 
that the EU (and the Troika) often gave recommendations in relation to the 
right to collective bargaining, but also pensions, the dismissal law, minimum 
wages, working time, and others. One of the most obvious tensions between 
EU economic governance and social rights has been the negative consequences 
for the fundamental social right of collective bargaining. Below, we shed light 
on this specific tension.

In earlier research, the author has analysed the EU recommendations for 
several Member States (Belgium, France, the Netherlands, Sweden, Italy, 
Spain, Portugal and Greece) with regard to collective bargaining.7 These 
recommendations were often related to national wage setting, on the one hand, 
and forced decentralisation, on the other. In some Member States, such as 
Belgium, the social partners play a crucial role in setting wages or the wage 
norm (the maximum wage increase).8 The EU found that wages in many 
Member States were too high and that the wage-setting system through which 

5 Treaty Establishing the European Stability Mechanism, signed on 2 February 
2012; Chistrophe  Degryse, ‘The New European Governance’ (2012) ETUI Working 
Paper, 50; Hendrickx and Pecinovsky (n 1) 126; Isabelle Schömann, ‘Changes in the 
General European Legal Framework’ and Bruno Veneziani, ‘Austerity Measures, 
Democracy and Social Policy in the EU’ in Niklas Bruun, Klaus Lörcher and Isabelle 
Schömann (eds), The Economic and Financial Crisis and Collective Labour Law in 
Europe (Hart Publishing 2014) respectively 14 and 127. 

6 Eleni Balamoti, ‘Evaluating the New Rules of EU Economic Governance in 
Times of Crisis’ (2014) European Labour Law Journal 95, 107; Simon Deakin, ‘From 
Constraining to Rebalancing: The Role of Transnational Social Rights in Shaping 
European Union Economic Policy’ in Wolfgang Däubler and Reingard Zimmer (eds), 
Arbeitsvölkerrecht (Nomos Verlagsgesellschaft 2013).

7 Pecinovsky (n 3) 323–443.
8 On the role of social partners see Filip Dorssemont, ch 3 in this volume.
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the social partners set wages did not function properly.9 Member States were 
subsequently urged to intervene in the collective bargaining process or to curb 
the process in order to limit an increase in wages. This is problematic in light 
of the principle of the autonomy of the social partners and free collective bar-
gaining. With those interventions, the social partners’ freedom to discuss and 
negotiate the content of collective bargaining agreements was restricted by the 
government. In addition, the EU made recommendations for decentralisation, 
with the aim of ensuring that collective bargaining on wages or other working 
conditions would not be set at national or sectoral level, but at company level. 
This is precarious, as trade unions are often less well represented – if at all – at 
company level, or are represented more weakly than at sectoral or national 
level, which can lead to employers unilaterally imposing certain measures 
without joint decision in collective negotiations.10 Naturally, unequal rep-
resentation and negotiation power between the social partners is not conducive 
to voluntary collective bargaining. It should, in principle, be up to the social 
partners to choose the desired level of negotiation.

9 Guy Van Gyes and Thorsten Schulten, ‘Introduction’ in Guy Van Gyes and 
Thorsten Schulten (eds), Wage Bargaining under the New European Economic 
Governance: Alternative Strategies for Inclusive Growth (ETUI 2015) 11.

10 Gerhard Bosch, ‘Shrinking Collective Bargaining Coverage, Increasing Income 
Inequality: a Comparison of Five EU Countries’ (2015) 154(1) International Labour 
Review 57; Christian M. Dahl, Daniel le Maire, Jakob R. Munch, ‘Wage Dispersion 
and Decentralization of Wage Bargaining’ (2011) IZA Discussion Paper No. 6176, 38; 
Noélie Delahaie, Sem Vandekerckhove and Catherine Vincent, ‘Wages and Collective 
Bargaining Systems in Europe During the Crisis’ in Guy Van Gyes and Thorsten 
Schulten (eds), Wage Bargaining under the New European Economic Governance: 
Alternative Strategies for Inclusive Growth (ETUI 2015) 61–2; Antoine Jacobs, 
‘Decentralisation of Labour Law Standard Setting and the Financial Crisis’ in Niklas 
Bruun, Klaus Lörcher and Isabelle Schömann, The Economic and Financial Crisis 
and Collective Labour Law in Europe (Hart Publishing 2014); Harry C. Katz, ‘The 
Decentralization of Collective Bargaining: a Literature Review and Comparative 
Analysis’ (1993) 47(1) ILR Review 3; Maarten Keune, ‘Decentralizing Wage Setting 
in Times of Crisis? The Regulation and Use of Wage-related Derogation Clauses 
in Seven European Countries’ (2011) 2(1) European Labour Law Journal 86; Paul 
Marginson, ‘Coordinated Bargaining in Europe: From Incremental Corrosion to Frontal 
Assault?’ (2015) 21(2) European Journal of Industrial Relations 97; Paul Marginson, 
Maarten Keune and Dorothee Bohle, ‘Negotiating the Effects of Uncertainty? The 
Governance Capacity of Collective Bargaining under Pressure’ (2014) 20(1) Transfer 
37, 39–40; Florian Rödl and Raphaël Callsen, Collective Social Rights under the 
Strain of Monetary Union. Can Article 28 of the EU Charter of Fundamental Rights 
Offer Protection? (ETUI 2017) 97–8; Franz Traxler, ‘Bargaining (De)centralization, 
Macroeconomic Performance and Control over the Employment Relationship’ (2003) 
23(1) British Journal of Industrial Relations 1, 2–8.
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Below, challenges to and examples of restrictions of the right to collective 
bargaining will be discussed with respect to the EU Member States in ques-
tion. In some of these states the reforms, as a result of economic governance, 
have led to clear confrontations between the EU and other legal orders which 
play an important role for social rights, such as the Council of Europe and its 
European Social Charter (ESC) and the International Labour Organisation 
(ILO). In Spain and Greece, the collective bargaining reforms were con-
demned by the European Committee of Social Rights and by the supervisory 
mechanisms of the ILO.

3.2 The Example of Spain

During the 2017 financial crisis Spain faced severe pressure from the markets, 
which doubted Spain’s creditworthiness, as well as from the EU, to implement 
structural measures to make the labour market more flexible and appealing to 
investors.11 As early as 2011, following the failure of negotiations between 
the social partners, the Socialist Government of Zapatero (PSOE) had adopted 
Royal Decree 7/2011, which for certain matters identified the company level 
as the priority level for collective bargaining, adjusting the procedure for refus-
ing and renegotiating collective bargaining agreements.12 This reform was seen 
by the trade unions as a breach of their collective autonomy and led to partial 
decentralisation.

Later in 2011, the right-wing conservative government of Rajoy (Partido 
Popular) came to power. The Rajoy government proved much more inclined 
to make changes to the collective bargaining system. On 25 January 2012, the 
Spanish social partners concluded a national social agreement (the ‘Segundo 
Acuerdo sobre Empleo y Negociación Colectiva’ or ‘II AENC’) which would 
regulate the future rules and structures for collective bargaining in Spain. It 
also defended negotiations at national or central level as the main method. 
However, the government ignored this collective agreement and two weeks 
later adopted Royal Decree 3/2012 of 10 February 201213 (later also Law 

11 Council Recommendation of 12 July 2011 on the 2011 National Reform 
Programme 2011 of Spain and delivering a Council opinion on Spain’s updated 
Stability Programme for 2011–2014 [2011] OJ C212/1, 1–4, recommendation 5, 
consid. 15; Borja Suárez Corujo, ‘Crisis and Labour Market in Spain’ (2014) 5(1) 
European Labour Law Journal 43, 47.

12 Real Decreto-ley 7/2011 de 10 de junio de medidas urgentes para la reforma de 
la negociación colectiva, BOE no. 139, 11 June 2011; Suárez Corujo (n 11) 49.

13 Real Decreto-ley 3/2012 de 10 de febrero de medidas urgentes para la reforma 
del mercado laboral, BOE nr. 36, 11 februari 2012.
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3/2012 in parliament14), which revoked the agreements made in II AENC and 
radically reformed the rules of the collective bargaining system.15 The Rajoy 
government considered that reform was necessary because the current system 
limited the ability of employers to reorganise themselves without restricting 
employment.16 In other words, employers would only be able to survive the 
crisis if wages dropped.

The subsequent 2012 reform can be summarised in three main points. 
First, it provided for a kind of temporary opt-out, which would prevent the 
application of certain provisions of sectoral collective agreements at the 
company level.17 It also relaxed the conditions for derogating from collective 
agreements and extended the list of subjects to be covered by the derogation. 
Finally, it imposed a binding arbitration procedure, to be applied when the 
parties to collective bargaining do reach a solution within a certain period of 
time. At company level, the opt-out is clearly to the advantage of the employer, 
who sees his unilateral decision-making power strengthened in relation to the 
employees. Second, the reform prioritised the company level for collective 
bargaining over sectoral collective bargaining agreements.18 This is the case 
for labour conditions such as working time, work functions and the compensa-
tion system. This latter aspect of the reform has been, undoubtedly, an impor-
tant form of decentralisation. Third, the reform fiddled with the extension 
mechanism as regards the duration of collective agreements.19

The ILO Committee on Freedom of Association took a rather negative 
view of the Spanish situation.20 First, it stated that the lack of involvement and 
consultation of the social partners in the adoption of the Royal Decree and 
Law 3/2012 ran counter to the ILO principles of consultation, based on ILO 
Recommendation No. 113. Second, the Committee argued that the introduction 

14 Ley 3/2012 de 6 de juli de medidas urgentes para la reforma del mercado laboral, 
BOE nr. 162, 7 juli 2012.

15 Fernando Rocha, ‘Crisis and Austerity Policies in Spain: Towards an 
Authoritarian Model of Industrial Relations’ in Fernando Rocha (ed), The New EU 
Economic Governance and its Impact on the National Collective Bargaining Systems 
(Fundación 1º de Mayo 2014) 187–9; Suárez Corujo (n 11) 50–1.

16 Spain (Ministry of Employment), Report evaluating the labour market reform, 
2013, 5.

17 Rocha (n 15) 188; Suárez Corujo (n 11) 56; Felice Testa, ‘Employees’ 
Participation in the Enterprise – Involvement and Collective Bargaining, Comparative 
Thoughts in Search for a Common European Denominator’ (2013) 4 European Journal 
of Social Law 312, 330.

18 Rocha (n 15) 188; Suárez Corujo (n 11) 56; Testa (n 17) 330.
19 Rocha (n 15) 188; Suárez Corujo (n 11) 57; Testa (n 17) 330.
20 ILO CFA, 371st report, case no. 2947 (Spain), Complaint of 12 May 2012; M. 

Luz Rodríguez, ‘Labour Rights in Crisis in the Eurozone: the Spanish Case’ (2014) 1 
European Journal of Social Law 128, 136.
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of procedures that systematically give preference to decentralised negotiations 
– which ensure that priority is given to the provisions of higher-level collective 
agreements – could destabilise the collective bargaining system and employ-
ers’ and workers’ organisations. In this respect, freedom of association and 
collective bargaining would be weakened, contrary to the principles of ILO 
Conventions Nos 87 and 98. The serious nature of the economic crisis in Spain 
did not simply dispel these concerns. The Committee also drew attention to the 
strong opposition to the reform expressed by the social partners, in this case the 
trade unions, and stated that definition of the levels of the collective bargaining 
system should be left primarily to the social partners. Spain, together with the 
social partners, was called upon to review the 2012 reform and, henceforth, to 
consult the social partners in advance regarding similar reforms.

The European Committee on Social Rights (ECSR) was also critical of the 
2012 reforms. In its Conclusions (XX-3) of 12 May 2014, it found that Spain 
did not comply with Article 6(2) ESC for two reasons.21 First, it follows the 
reasoning of the ILO’s Committee on Freedom of Association in stating that 
the lack of consultation of the social partners when amending the rules for 
collective bargaining resulted in a failure to comply with the obligation to 
promote free negotiations under Article 6(2) ESC. It should be noted that no 
reference was made to Article 6(1) ESC. Second, the Committee considered 
that the possibility for the employer to unilaterally derogate, subject to certain 
conditions, from a freely concluded collective agreement constituted a breach 
of the obligation under Article 6(2) ESC. Unlike the ILO Committee, the 
ECSR did not see any disproportionate restriction of the right to collective 
bargaining in the forced decentralisation by making company level the primary 
bargaining level. According to the ECSR, this would be covered by the State’s 
margin of appreciation.

The 2012 reform was an almost perfect follow-up to the EU CSR of 
2011.22 Although this CSR had called for the reform to be implemented after 
consultation with the social partners, which the Spanish government had not 
involved, its call was otherwise met. In addition, the Spanish reforms had the 
support of the European Central Bank (ECB), the Organisation for Economic 
Co-operation and Development (OECD) and the International Monetary Fund 
(IMF).23 The pressure therefore did not come from EU economic governance 
only.

The European Commission praised the measures taken, and decentralisa-
tion, as the right way to increase employment through a less rigid system and 

21 ECSR, Conclusions  XX-3, Spain, Article 6(2) ESH.
22 Council Recommendation (n 11) 1–4, recommendation 5, consid. 15.
23 Rocha (n 15) 185; Rodríguez (n 20) 133–6.
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lower labour costs.24 The 2012 Recommendations no longer included a recom-
mendation on wage setting, but in the Commission’s considerations there was 
a call for the elaboration of the 2012 reform to be monitored.25 There was no 
reference to the lack of consultation with or agreement of the social partners, 
as called for by the 2011 Recommendations. In the considerations of the 2014 
CSRs, the EU continued to be satisfied with the effects of the 2014 reform, 
yet a new Recommendation called on Spain to limit wage developments 
with the aim of promoting job creation.26 In the Staff Working Document of 
2015, the Commission also stated that the 2012 reform had lowered labour 
costs and made the Spanish economy more competitive.27 However, in this 
document and in the CSRs of 2015 the Commission expressed concern about 
the new intersectoral agreement of the social partners for 2015–17, which 
envisaged wage increases – the Commission considered that wages in some 
companies and sectors should fall below productivity levels in order to remain 
competitive.28 It is clear that the Commission again opposed wage bargaining 
at higher levels, despite the 2012 reform. The fact that the Spanish Supreme 
Court had overturned the limitation of the one-year prolongation of collective 
agreements beyond their duration was also not welcomed by the EU. The 2015 
Recommendations therefore contained a new incentive to bring wages in line 
with productivity.29 However, this recommendation did not return in 2016, 
2017 and 2018.

3.3 The EU at Odds with Other Legal Orders

In previous research, which considered the example of Spain and the situation 
in other Member States, the painful conclusion was that the EU was actually 

24 European Commission, In-Depth Review for Spain in accordance with Article 5 
of Regulation (EU) No 1176/2011 on the prevention and correction of macroeconomic 
imbalances SWD(2013) 116, def., 33.

25 Council Recommendation of 10 July 2012 on the 2012 National Reform 
Programme of Spain and delivering a Council opinion on Spain’s updated Stability 
Programme for 2012–2015 [2012] OJ C219/81, consid. 14.

26 Council Recommendation 8 July 2014 on the 2014 National Reform Programme 
of Spain and delivering a Council opinion on Spain’s Stability Programme for 2014 
[2014] OJ C247/35, consid. 13.

27 European Commission, ‘Country Report Spain 2015 Including an In-Depth 
Review on the prevention and correction of macroeconomic imbalances’ (2015) 
European Economy, Occasional Papers 216/June 2015, 42.

28 Council Recommendation 14 July 2015 on the 2015 National Reform Programme 
of Spain and delivering a Council opinion on Spain’s Stability Programme for 2015 
[2015] OJ C272/46, consid. 11; European Commission (n 27) 42.

29 Council Recommendation (n 28) 46–50, recommendation 3.
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using its EU economic governance system during the financial and economic 
crisis to push Member States to restrict the right to collective bargaining 
by taking particular measures.30 It was predominantly the most vulnerable 
Member States that were under enormous pressure from the financial markets 
due to their state debt or budgetary problems, or Member States that were 
saved by the EU, ECB and IMF, that did not see any other option but to follow 
the recommendations and demands of the EU and Troika.

It is questionable if, by pushing Member States into restricting certain social 
rights, the EU was respecting its own social principles laid down in the Treaties 
(such as Articles 151–3 TFEU) and the Charter of Fundamental Rights of the 
EU (CFREU). Calling on Member States to implement measures which allow 
companies to derogate from collective bargaining agreements does seem 
hard to reconcile with the objective in Article 151 TFEU to promote social 
dialogue between management and labour, and with the right to collective 
bargaining in Article 28 CFREU. At the same time, EU economic governance 
may create a situation where the affected Member States’ obligations towards 
the EU conflict with their internal (constitutional) social rights and also with 
their social rights obligations laid down in other legally binding international 
treaties, such as the ILO Conventions, the ESC (revised or not) and even the 
European Convention on Human Rights. As suggested with the example of 
Spain, following EU recommendations can subject Member States to condem-
nation by supervisory mechanisms of other legal orders. These legal orders, 
which protect fundamental rights, hold a special position for the EU itself, as 
indicated in Article 151 TFEU which states that ‘The Union and the Member 
States, having in mind fundamental social rights such as those set out in the 
European Social Charter signed at Turin on 18 October 1961 […] shall have 
as objective […]’. Also, the CFREU expressly states that its provisions cannot 
be interpreted differently than the provisions of the European Convention of 
Human Rights.31 In addition, the EU has made significant efforts to become 
a party to the European Convention of Human Rights (so far blocked by the 
CJEU).32 In light of this it is clear that there is a problem of legal incoherence, 

30 Pecinovsky (n 3) 323–443; Pieter Pecinovsky, ‘Economic Governance and the 
Right to Collective Bargaining. Part 2. From Imposed Restrictions of the Right by EU 
Member States Towards a Social Economic Governance’ (2019) 10 European Labour 
Law Journal 43.

31 Article 52(3) CFREU; Jean-Paul Jacqué, ‘The Charter of Fundamental Rights and 
the Court of Justice of the European Union: A First Assessment of the Interpretation of 
the Charters’ Horizontal Provisions’ in Lucia Serena Rossi and Federico Casolari (eds), 
The EU after Lisbon (Springer 2014) 157–9.

32 Paul Craig, ‘EU Accession to the ECHR: Competence, Procedure and Substance’ 
(2013) 36 Fordham International Law Journal 1114, 1131; Christina Eckes, ‘EU 
Accession to the ECHR: Between Autonomy and Adaptation’ (2013) 76(2) The 
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which not only diminishes the legal certainty for all actors involved, but also 
severely damages the social ambitions and dimension of the EU.33

4. THE JUNCKER ERA

4.1 Renewed Focus on Social Europe

Most of the restrictions of the right to collective bargaining which followed 
from EU economic governance, like the ones discussed above, took place 
during the Commission presidency of José Manuel Barroso, who had a rather 
neo-liberal reputation and did not undertake significant action to safeguard 
social rights.34 However, under the Commission presidency of Jean-Claude 
Juncker (2015–19) and Commissioner Marianne Thyssen (Employment, 
Social Affairs, Skills and Labour Mobility), the situation improved con-
siderably. Not only was the crisis close to its end and the economies of the 
majority of the EU Member States back on track, but the Commission had also 
refocused its efforts on the EU’s social dimension, with a renewed interest in 
European social dialogue35 and an ambitious social programme, including the 
European Pillar of Social Rights (2017).36 This so-called Social Pillar includes 

Modern Law Review 254, 263–5 and 278–9; Tobias Lock, ‘End of an Epic? The Draft 
Agreement on the EU’s Accession to the ECHR’ (2012) 31(1) Yearbook of European 
Law 162, 162; Jed Odermatt, ‘The EU’s Accession to the European Convention on 
Human Rights: An International Law Perspective’ (2014) 47(1) New York University 
Journal of International Law and Politics 59, 70–81; Editorial comments, ‘The EU’s 
Accession to the ECHR – a “NO” from the ECJ!’ (2015) 52(1) Common Market Law 
Review 1, 2.

33 Hendrickx and Pecinovsky (n 1) 147–9.
34 Erne (n 4) 345–68.
35 Statement of the Presidency of the Council of the European Union, the European 

Commission and the European Social Partners, ‘A new start for social dialogue’, 27 
June 2016, 4; European Commission, A new start for social dialogue (Publications 
Office of the European Union 2016) 11; European Commission, European Social 
Dialogue, E-newsletter, 28 juni 2016, no. 2. 

36 European Commission, ‘Social summit for fair jobs and growth: strengthen-
ing the social dimension of Europe’, press release, 16 November 2017, IP/17/4643; 
European Parliament, Council of the European Union and European Commission, 
European Pillar of Social Rights, (Publications Office of the European Union 2017) 23; 
European Council, Conclusions of 14 December 2017, Brussels, http:// data .consilium 
.europa .eu/ doc/ document/ ST -19 -2017 -REV -1/ en/ pdf, accessed 20 June 2021; European 
Commission, Establishing a European Pillar of Social Rights, SWD(2017) 201 final; 
Simon Deakin, ‘What Follows Austerity? From Social Pillar to New Deal’ in Frank 
Vandenbroucke, Catherine Barnard and Geert De Barere (eds), A European Social 
Union after the Crisis (CUP 2017) 160–91; Klaus Lörcher and Isabelle Schömann, The 
European Pillar of Social Rights: Critical Legal Analysis and Proposals (ETUI 2016) 
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a principle of social dialogue (including respect for the right to collective 
bargaining and the autonomy of the social partners).37 On one hand, the legal 
status of the Pillar is vague and certainly not binding for the Member States. 
On the other, this EU Commission was determined to uphold the principles 
listed in the Pillar and to expressly apply them on the European Semester.38 
Furthermore, the Social Pillar included a social scoreboard in the European 
Semester – which, however, does not look at social dialogue or collective 
bargaining.39

In addition, it is worth noting that, since 2015, there has been a remarkable 
decline in the number of Recommendations from the Member States calling 
for measures that restrict the right to collective bargaining. Yet, since the ‘Five 
Presidents Report’ of the same year,40 the general amount of CSRs has dropped 
and the content has become less specific, thus leaving a broader margin of 
appreciation for the Member States.41 In 2014 the Member States still received 
a total of 157 Recommendations and 74 social Recommendations; this 
decreased to 73 Recommendations in total and 46 social Recommendations in 
2019.42 In 2017, the EU continued to ask certain Member States to intervene 
in wage setting and Italy was still recommended to decentralise.43 In contrast, 
some countries were also urged by the EU to strengthen social dialogue (see 

119;	Zane	Rasnača,	‘Bridging	the	Gaps	or	Falling	Short?	The	European	Pillar	of	Social	
Rights and What It Can Bring to EU-Level Policymaking’ (2017) ETUI working paper 
2017.5, 44

37 Eighth principle of European Pillar of Social Rights. 
38 European Commission, Concluding report Social Summit for Fair Jobs and 

Growth, 2 and 5, 17 November 2017 https:// ec .europa .eu/ info/ sites/ default/ files/ 
concluding -report -social -summit _en .pdf, accessed 20 June 2021.

39 European Commission, Working Document ‘The Social Scoreboard’ with ‘the 
establishment of a European Pillar of Social Rights’ SWD(2017) 200 final.  

40 European Commission, ‘The Five Presidents’ Report: Completing Europe’s 
Economic and Monetary Union’, 2015,  https:// wayback .archive -it .org/ 12090/ 
20191231140925/ https:// ec .europa .eu/ commission/ sites/ beta -political/ files/ 5 
-presidents -report _en .pdf, accessed 20 June 2021; see also European Commission, On 
steps towards Completing Economic and Monetary Union COM(2015) 600 final.

41 See also the systematic overview of the change in the number of social recom-
mendations in Stefan Clauwert, ‘The country-specific recommendations (CSRs) in 
the social field an overview and comparison Update including the CSRs 2019–2020’ 
(2019) ETUI Background analysis 2019.03, 11. 

42 The social recommendations have more or less gained importance. In 2014 the 
social recommendations accounted for just 47 per cent of the recommendations, but this 
climbed to 63 per cent in 2019.

43 Stefan Clauwert, ‘The country-specific recommendations (CSRs) in the social 
field. An overview and comparison. Update including the CSRs 2017 –2018’ (2017) 
ETUI Background Analysis 2017.02, 14.
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the example of Romania in 2018).44 This shows that the issue of EU economic 
governance restricting the right to collective bargaining did not disappear, but 
the number of incidences dropped steadily and the CSRs were suddenly also 
used to promote social dialogue and collective bargaining. In order to better 
understand the transformation to a more social EU economic governance 
under the Juncker Commission, in the following section the CSRs of 2018 and 
2019 will be discussed.

4.2 Recommendations under the Juncker Commission

First, it is important to observe that in 2018, for the first time ever, there was 
not a single Recommendation on the decentralisation of collective bargaining. 
No such Recommendation could be identified in 2019, either. It is possible 
that academics’ and social partners’ criticism of this type of recommendation 
has helped to vanquish support for such measures, effectively withdrawing the 
issue from debate. In addition, the IMF and the OECD have, in recent years, 
also tempered their enthusiasm for the supposed economic benefits of decen-
tralisation measures.45 Still, Recommendations on social policy and employ-
ment, including wages, were plentiful. Nonetheless, these Recommendations 
do not seem to have implied the same interventionist strategy as was seen 
during the crisis, and they often include a positive discourse in favour of social 
dialogue and wage increases.

In 2018, Croatia was asked to introduce harmonised wage-setting frame-
works across the public administration and public services, in consultation 
with the social partners, because the lack of coherence in the wage-setting 
frameworks in the public sector impeded equality of treatment and government 
control over the public wage bill.46 The same recommendation was repeated 
in 2019 as new legislation was postponed by Croatia.47 The new law should 
achieve greater harmonisation through the introduction of common wage grids 
and job complexity coefficients, based on more consistent job descriptions and 

44 Ibid, 109.
45 Olivier Blanchard, Florence Jaumotte and Prakash Loungani, ‘Labor Market 

Policies and IMF Advice in Advanced Economies during the Great Recession’ (2014) 
3(2) IZA Journal of Labor Policy 1, 8–9; IMF, World Economic Outlook: Too Slow for 
Too Long (IMF 2016) 131–2; OECD, Employment Outlook 2017 (OECD Publishing 
2017) 128.

46 Council Recommendation 13 July 2018 on the National Reform Programme 
2018 of Croatia and delivering a Council opinion on the 2018 Convergence Programme 
of Croatia [2018] OJ C320/44, recommendation 3, consid. 12.

47 Council Recommendation 9 July 2019 on the National Reform Programme 2019 
of Croatia and delivering a Council opinion on the 2019 Convergence Programme of 
Croatia [2019] OJ C301/64, recommendation 2, consid. 9.
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competence frameworks. The social partners should have an important say on 
this. However, the Croatian social partners expressed concern that the working 
methods and procedures proposed by the Croatian government would hinder 
real social dialogue. The fragmentation of trade unions makes social dialogue 
less effective than it should be.48 Therefore, the recommendation can be seen 
as enhancing the involvement of social partners and promoting social dialogue 
in the public sector.

In the same year, the EU recommended that France ensured that minimum 
wage developments were consistent with job creation and competitiveness. 
Also, the considerations of the CSR make clear that there could be a problem 
with the indexation of the minimum wage.49 Yet the French national minimum 
wage is not set by the social partners – which, in addition, can derogate in 
favour of workers, by laying down higher minimum wages in collective agree-
ments. Therefore, this Recommendation is not necessarily problematic in light 
of the right to collective bargaining. In contrast, Germany and the Netherlands 
received recommendations to promote higher wage growth, while respecting 
the role of the social partners (urging wage increases).50 Both countries had 
seen only moderate nominal wage increases, despite low unemployment and 
high job vacancy rates. Germany had introduced a minimum wage in 2015 
(also following a recommendation of the EU) which boosted lower wages; 
however, its share of low-paid workers, at 22.5 per cent in 2017, remains 
considerably above the average in the EU. Further wage growth would support 
domestic demand and contribute to euro-area rebalancing (as the lower wages 
in Germany are seen as unfair competition to other Member States). In any 
case, these recommendations paint a completely different picture compared 
to other Member States, which, during the crisis, were presented with recom-
mendations to reduce their wage growth. In addition, the EU asked Romania 

48 Ibid, recommendation 2, consid. 9; Clauwert (n 41) 28.
49 Council Recommendation 13 July 2018 on the National Reform Programme 

2018 of France and delivering a Council opinion the 2018 Stability Programme of 
France [2018] OJ C320/39, recommendation 2, consid. 14.

50 Council Recommendation 13 July 2018 on the National Reform Programme 
2018 of Germany and delivering a Council opinion the 2018 Stability Programme of 
Germany [2018] OJ C320/60, recommendation 2, consid. 14; Council Recommendation 
9 July 2019 on the National Reform Programme 2019 of Germany and delivering 
a Council opinion the 2019 Stability Programme of Germany [2019] OJ C301/48, rec-
ommendation 2, consid. 18; Council Recommendation 13 July 2018 on the National 
Reform Programme 2018 of the Netherlands and delivering a Council opinion the 
2018 Stability Programme of the Netherlands [2018] OJ C320/80, recommendation 2, 
consid. 14 and recommendation 1, consid. 11.
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to improve the functioning of social dialogue.51 The involvement of social 
partners in the design and implementation of economic and social reforms has 
been very limited. The views of social partners are frequently not taken into 
account, even when they converge. According to the EU in 2018:

Romania’s collective bargaining framework is not conducive to a well-functioning 
system of industrial relations. Social dialogue is characterised by a low level of col-
lective bargaining, especially at sectoral level and low membership of trade unions 
and employers’ organisations. High representativeness thresholds and the vague 
definition of sectors are among the key obstacles to more effective social dialogue. 
Legislative amendments to improve the framework have progressed little so far.52

Further, in 2019, the consideration states:

Social dialogue is characterised by low collective agreement coverage, in particular 
at sectoral level, also due to the current definition of sectors. The authorities have 
initiated plans to revise the definitions of economic sectors but no agreement has 
yet been reached. Beyond the collective bargaining framework, the timely and 
meaningful involvement of social partners on policy issues and reforms is limited. 
Most social dialogue takes place formally, within the Economic and Social Council 
and the Social Dialogue Committees. However, despite the established framework 
of dialogue and consultations, the stability and the role of these institutions has 
weakened over the last year.53

By pushing Romania to act and by following up on the measures previously 
implemented, the EU can be seen as taking its role as guarantor of social 
dialogue seriously, in line with Articles 151 and 152 TFEU and the Social 
Pillar. Besides recommendations on collective bargaining, other noteworthy 
social recommendations were extended to the Member States.54 These are 
mainly concerned with the inclusion of younger, older, female, lower-skilled 
and migrant workers into the labour market, the improvement of education 
and skills to pair with a changing labour market and the safeguarding of the 
sustainability of the pension system. This last category could be problematic, 
as it could be interpreted as a recommendation to increase the retirement age, 
as was often the case. However, in recent years the EU has started to include 

51 Council Recommendation 13 July 2018 on the National Reform Programme 2018 
of Romania and delivering a Council opinion on the 2018 Convergence Programme of 
Romania [2018] OJ C320/98, recommendation 3, consid. 13.

52 ibid, consid. 13.
53 Council Recommendation 9 July 2019 on the National Reform Programme 2019 

of Romania and delivering a Council opinion on the 2019 Convergence Programme of 
Romania [2019] OJ C301/135, consid. 16.

54 All mentioned recommendations below can be found back in the 2019 Country 
Specific Recommendations.
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the warning that pensions need to remain adequate. Member States such as 
Spain and Portugal have been warned that the social safety net (social protec-
tion systems) should be improved.55 Germany, Austria and Poland were urged 
to work on the transition towards more permanent and full-time employment 
(instead of precarious part-time and temporary jobs).56 Equally, Italy, Austria 
and the Czech Republic were asked to increase employment among women, 
for example by providing cheaper childcare services,57 and Estonia was asked 
to work on closing its pay gap between men and women.58

5. THE VON DER LEYEN COMMISSION

As will be shown below, the Commission under the presidency of Ursula 
von der Leyen seems to have sought to continue the so-called Juncker trans-
formation discussed above. Von der Leyen picked Luxembourger Nicolas 
Schmit as Commissioner for Jobs. Looking at his background (ex-Minister of 
Employment, ex-chairman of the EPSCO network of the Party of European 
Socialists, ex-member of the Committee on Employment and Social Affairs in 
the EP), he appears to have the right experience to assume this position.

It is worth mentioning that the title of the Commissioner’s competence has 
changed since Marianne Thyssen’s time: from ‘Employment, Social Affairs, 
Skills and Labour Mobility’ into, simply, ‘Jobs’. Moreover, the separate 

55 Council Recommendation 9 July 2019 on the National Reform Programme 2019 
of Spain and delivering a Council opinion on the 2019 Stability Programme of Spain 
[2019] OJ C301/48, recommendation 2; Council Recommendation 9 July 2019 on the 
National Reform Programme 2019 of Portugal and delivering a Council opinion on the 
2019 Stability Programme of Portugal [2019] OJ C301/55, recommendation 2.

56 Council Recommendation 9 July 2019 on the National Reform Programme 2019 
of Germany (n 50) recommendation 2; Council Recommendation 9 July 2019 on the 
National Reform Programme 2019 of Austria and delivering a Council opinion on the 
2019 Stability Programme of Austria [2019] OJ C301/117, recommendation 2; Council 
Recommendation 9 July 2019 on the National Reform Programme 2019 of Poland and 
delivering a Council opinion on the 2019 Convergence Programme of Poland [2019] 
OJ C301/123, recommendation 2.

57 Council Recommendation 9 July 2019 on the National Reform Programme 2019 
of Italy and delivering a Council opinion on the 2019 Stability Programme of Italy 
[2019] OJ C301/69, recommendation 2; Council Recommendation 9 July 2019 on 
the National Reform Programme 2019 of Austria (n 56) recommendation 2; Council 
Recommendation 9 July 2019 on the National Reform Programme 2019 of the Czechia 
and delivering a Council opinion on the 2019 Convergence Programme of the Czechia 
[2019] OJ C301/15, recommendation 2.

58 Council Recommendation 9 July 2019 on the National Reform Programme 
2019 of Estonia and delivering a Council opinion on the 2019 Stability Programme of 
Estonia [2019] OJ C301/30, recommendation 2.
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Commissioner competence for social dialogue, which belonged to Valdis 
Dombrovskis, has been removed, although Dombrovskis himself was pro-
moted to Vice-President of the Commission and received the competence ‘an 
economy that works for the people’. In her mission letter, von der Leyen made 
it clear that this means that social rights, protection and fairness should be put 
at the heart of the EU’s modern economy.59 She asked Dombrovskis to coor-
dinate the work on the action plan to implement the European Pillar of Social 
Rights. In particular, she suggested prioritising the relationship with the social 
partners and leading the work on strengthening the role of social dialogue at 
European level, essentially retaining the old competence of social dialogue.

Even more interestingly, von der Leyen’s mission letter to Schmit made it 
clear that the Commission intends to develop an action plan to implement the 
Social Pillar, which underlines the fact that it intends to follow the path of the 
Juncker Commission. Further, the Commission required a legal instrument 
to ensure that every worker in the Union receives a fair minimum wage; 
to closely monitor and enforce existing EU legislation regarding dignified, 
transparent and predictable working conditions; to look at ways to improve the 
labour conditions of platform workers; to promote social dialogue and engage 
with social partners at the EU level across all priorities; and to work closely 
with Member States to strengthen social protection systems in Europe, notably 
by using the European Semester to monitor progress and identify areas for 
improvement.60

At his confirmation hearing, Schmit stated that

social dialogue can only work when built on strong, autonomous national social 
partners. Likewise, collective bargaining should also be supported, as it constitutes 
an important feature of our social market economy. As Commissioner, I will fully 
engage in a dialogue, both with the European Parliament and the Council, but also 
with national parliaments and national social partners.61

59 Ursula von der Leyen, Mission letter to Valdis Dombrovskis, Brussels, 10 
September 2019, https:// multimedia .europarl .europa .eu/ documents/ 20143/ 0/ mission 
-letter -valdis -dombrovskis -2019 _en+ %281 %29 .pdf/ d3645133 -8c2e -7fdd -4367 
-77059b892232 ?t = 1569412036000 & download = true accessed 26 June 2021. 

60 Ursula von der Leyen, Mission letter to Nicolas Schmit , Brussels, 10 September 
2019, https:// ec .europa .eu/ info/ sites/ default/ files/ mission -letter -nicolas -schmit _en .pdf 
accessed 26 June 2021. 

61 European Commission, ‘Reinforcing the social dimension’, Social Agenda 
November 2019, 9.
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In particular, his appreciation for the concept of ‘social economy’ indicates 
a willingness to end the primacy of the economic dimension over the social 
dimension of the EU.62

In light of the above, it is evident that the von der Leyen Commission intends 
not only to introduce new social legislation, but also to monitor the implemen-
tation of existing legislation with the help of the EU economic governance 
mechanism. In January 2020, the Commission released a Communication in 
which it presented a roadmap with preparations for installing the action plan 
on the implementation of the Social Pillar in 2021.63 The Communication seeks 
the active engagement and participation of all the stakeholders, including the 
social partners, in providing contributions and ideas, which will be gathered 
and analysed for the purposes of the action plan itself. The action plan was 
published at the beginning of 2021 and adopted by the Member States at the 
Social Summit of Porto in the Porto Declaration of 8 May 2021.64 The action 
plan makes it clear that the European Semester will continue to play an impor-
tant role in the coordination and guidance of the national social policies in 
order to implement the principles of the Social Pillar and to reach the targets 
of the Action Plan.

6. THE CORONAVIRUS CRISIS: THE END OF THE 
ESM AS WE KNOW IT?

As this contribution is being finalised in the midst of the COVID-19 pandemic, 
it is impossible not to mention the latest turn of events with regard to the ESM 
without touching on matters not yet known. The Commission, the ECB and 
the Council have taken a list of measures in order to support the Member 
States following the outbreak of the pandemic. Among others, the Commission 
promised to be flexible when monitoring budgetary deficits in the European 
Semester. Further, in order to financially support Member States of the EU and 
especially the eurozone, the Eurogroup reached an agreement on Thursday 9 
April 2020 to activate ESM funds reaching 540 billion euros.65

62 European Commission, ‘Reinforcing the social dimension’, Social Agenda 
November 2019, 7.

63 European Commission, ‘A Strong Social Europe for Just Transitions’ COM(2020) 
14 final.

64 European Commission, The European Pillar of Social Rights Action Plan’ 
(Publications Office of the European Union 2021) 48; European Council, ‘The Porto 
Declaration’ 8 May 2021, Press Release, www .consilium .europa .eu/ en/ press/ press 
-releases/ 2021/ 05/ 08/ the -porto -declaration/ , accessed 20 June 2021.

65 Eurogroup, ‘Report on the comprehensive economic policy response to the 
COVID-19 pandemic’, Press release, 9 April 2020, www .consilium .europa .eu/ en/ press/ 
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At first glance, it seems only normal that the ESM would be utilised in 
a crisis of this magnitude. However, Italy and Spain, being the main (initial) 
victims of the pandemic, have not forgotten the dark side of the ESM, which 
surfaced during the economic and financial crisis. This is why they urged the 
other Member States to liberate the ESM funds without the usual conditions 
of restructuring and austerity. After long negotiations in the Eurogroup and 
thanks to strong opposition from some countries, including the Netherlands, 
Austria, Denmark and Sweden, the Member States agreed to drop the usual 
conditions and the much-feared Troika monitoring procedure. This would 
mean that the ESM Treaty would have to be adjusted.

On 27 May 2020 the Commission proposed a new recovery plan, which 
did not mention the ESM at all but explored the possibility for the EU to loan 
750 billion euros to the financial markets, which the Member States will be 
able to invest according to the priorities laid down in the European Semester.66 
At the extraordinary summit of 17–21 July 2020, the Member States reached 
a hard-fought agreement in the council on the EU budget for 2021–7 and the 
recovery plan. 67 The recovery plan, titled ‘NextGenerationEU’, includes the 
750 billion euros which the Commission had proposed. This amount, however, 
is divided into loans of 360 billion euros, which the Member States will have 
to pay back, and 390 billion euros in subsidies, which will not have to be 
paid back. This division makes it clear that the deal is a compromise between 
budgetarily strict Member States such as the Netherlands, which did not want 
financial support to come from subsidies, on the one hand, and Member States 
that did not want it to include loans, mostly Spain and Italy, on the other. The 
deals do not include any veto rights on the awarding of the financial support, 
but Member States will have to submit national plans for recovery and eco-
nomic reforms. It is safe to conclude that EU economic governance will play 
an important role in these post-coronavirus plans.

In addition, the focus of the Commission’s proposals for CSRs in 2020 is 
clearly COVID-related (including such matters as investment in health care 
and economic recovery). Most interestingly, the Commission has activated 
the general escape clause of the Stability and Growth Pact due to the major 

press -releases/ 2020/ 04/ 09/ report -on -the -comprehensive -economic -policy -response -to 
-the -covid -19 -pandemic/ , accessed 20 June 2021.

66 European Commission, Europe’s moment: Repair and Prepare for the Next 
Generation COM(2020) 456 final.

67 European Council, Conclusions of the Special meeting of the European Council 
(17, 18, 19, 20 and 21 July 2020), EUCO 10/20, https:// data .consilium .europa .eu/ doc/ 
document/ ST -10 -2020 -INIT/ en/ pdf, accessed 20 June 2021.
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economic crisis caused by the COVID-19 pandemic.68 This allows the EU 
Member States to discard the budgetary rules of the SGP in order to take the 
measures necessary to cope with the crisis. Therefore, the Member States did 
not receive any budgetary recommendations in the CSR 2021.69 Another inter-
esting evolution is the fact that social dialogue has clearly become a central 
issue in the CSR 2020, with as many as 15 EU Member States receiving rec-
ommendations in order to promote social dialogue.70 This significant increase 
can also be linked to the intention to use the European Semester to implement 
the Social Pillar, which promotes social dialogue in its eighth principle.

7. CONCLUSIONS

In the past, EU economic governance has repeatedly put pressure on Member 
States to restrict the right to collective bargaining and, possibly, other funda-
mental social rights. In certain cases, and especially when pressure from the 
EU increased, these restrictive measures were far-reaching and difficult to 
justify. Even under the Juncker Commission, the threat posed by EU economic 
governance to the right to collective bargaining was not completely eliminated. 
Moreover, there is no clear legal mechanism to prevent a new economic crisis 
from leading to fresh restrictive recommendations and measures, especially 
in view of the current COVID-19 pandemic. Hopefully, EU institutions will 
remember the lessons learned from the shortcomings of EU economic govern-
ance in the recent past. The pandemic is expected to put the social dimension 
of the EU to the test and make its reinforcement and implementation a priority.

Since 2015 we have seen a positive evolution towards less damaging social 
recommendations, and from 2018 the CSRs have been expected to take into 
account the principles of the European Pillar of Social Rights. In the 2018 and 
2019 European Semester, recommendations that constitute a clear danger of 
imposing measures which would severely restrict the right to collective bar-
gaining remained absent. In contrast, it seems that EU economic governance 

68 European Commission, Communication from the Commission to the Council 
on the activation of the general escape clause of the Stability and Growth Pact COM 
(2020) 123 final; Silvia Rainone, ‘An overview of the 2020–2021 country-specific 
recommendations (CSRs) in the social field. The impact of Covid-19’ (2020) ETUI 
Background Analysis 2020.1, 8.

69 European Commission, ‘2020 European Semester: Country Specific 
Recommendations/Commission Recommendations’, https:// ec .europa .eu/ info/ 
publications/ 2020 -european -semester -country -specific -recommendations -commission 
-recommendations _en, accessed 20 June 2021.

70 Rainone (n 68) 15.
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is gradually being used as a tool to promote social dialogue and to strengthen 
the role of social partners and collective bargaining in the EU Member States.

The EU, under the social ambitions of the Juncker Commission, took 
important steps to correct the damage that EU economic governance has done 
to the right to collective bargaining in EU Member States. With the further 
implementation of the Social Pillar and the current Commission’s continuing 
interest in the social dimension of the EU, it will be interesting to see whether 
EU economic governance can reinforce the social dimension. It remains to be 
seen whether the EU institutions can overcome the limits of their restricted 
legal competences in the field of social policy when taking up the role of 
guardians of fundamental social rights in Europe.

In the face of a new economic and social crisis caused by the pandemic, the 
Eurogroup’s agreement to engage the ESM funds without its usual conditions 
of austerity was another hopeful sign that the EU and its Member States have 
learned their lesson and will not return to the economic governance of the past. 
Also, the activation of the escape clause of the SGP and recovery plan give 
very different signals from the austerity-driven economic governance of the 
EU during the previous crisis. However, there are still certain challenges to 
be addressed, reflected in the difficulty of reaching agreement due to certain 
Member States’ opposition to the ESM agreement and to the recovery plan 
of the Commission. This shows how fragile the social dimension of the EU 
and the solidarity between the Member States still is, and how easily EU 
governance may return to its bad habits. The coming years will tell if the von 
der Leyen Commission, together with other EU institutions, can achieve the 
necessary unity and solidarity among all of the EU Member States to overcome 
the threat of this new crisis.
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5. The Swedish model of labour market 
regulation and the EU: is there room 
for national characteristics in today’s 
constitutional framework?
Caroline Johansson

1. INTRODUCTION

The Maastricht Treaty, signed in 1992, was viewed as a victory for the political 
and legislative side of the social dimension at EU level.1 A few years later, in 
1995, Sweden became a member of the EU. Neither the Swedish legislator 
nor the social partners considered that EU membership interfered with the 
Swedish model of labour market regulation (henceforth the Swedish model) at 
the time of EU accession.2 Nor was the subsequent development of the social 
dimension, with several new directives leading to new Swedish legislation, 
deemed to affect core issues.3 Instead, it was the tension between the economic 
dimension of the EU and national social models – highlighted in the Laval case 
a decade later – that triggered sharp criticisms and concern. The Laval judg-
ment, together with the other three cases forming the so-called Laval quartet,4 
touched upon important issues connected to national welfare models, such as 

1 Or at least as a prominent step for the legislator at EU level: see, for example, Jeff 
Kenner, EU Employment Law: From Rome to Amsterdam and Beyond (Hart Publishing 
2003).

2 Jonas Malmberg, ‘Arbetsrätten efter EU-inträdet’ [2011] Svensk Juristtidning 
431–2.

3 Barnard describes it as ‘an eclectic body of employment law’ and comments 
on the lack of general regulation: see Catherine Barnard, ‘EU “Social” Policy: From 
Employment Law to Labour Market Reform’ in Paul Craig and Gráinne de Búrca (eds), 
The Evolution of EU Law (OUP 2011) 660–1. Furthermore, the level of protection 
established in directives was often lower than the existing level in Sweden.

4 Case C-438/05 Viking ECLI: EU: C: 2007: 772; Case C-341/05 Laval ECLI: EU: 
C: 2007: 809; Case C-319/06 Commission v Luxemburg   ECLI: EU: C: 2008: 350; Case 
C-346/06 Rüffert ECLI: EU: C: 2008: 189.

Ann-Christine Hartzén, Andrea Iossa, and Eleni Karageorgiou - 9781800885516
Downloaded from PubFactory at 08/24/2022 01:29:31PM

via free access



The Swedish model of labour market regulation and the EU 83

the right to strike, collective bargaining, the role of collective agreements in 
public procurement and compliance measures connected to working condi-
tions. The ruling had an impact in Sweden as well as beyond. After the Laval 
quartet, politicians, trade unions and scholars called for a more social Europe, 
with a different balance between ‘the market’ and ‘the social’.5 As Professor 
Monti concluded in his report from 2010: ‘The Court’s cases have exposed 
the fault lines that run between the single market and the social dimension at 
national level.’6

But how should these fault lines be bridged? Can it be done at the suprana-
tional level? ‘The social’ is not a homogenous concept. First, it encompasses 
different areas of law, among others labour law and social security law – areas 
in which the EU legislator has no or shared competence and where the CJEU 
has adopted some of its more controversial judgments.7 Second, even if there 
were consensus on the need for more of ‘the social’, it is not the same as an 
agreement on how ‘the social’ should be organised. Member States’ welfare 
models differ to a large extent.8 Increased activity in the EU social sphere 

5 See, for example, the contributions with national perspectives in Stein Evju (ed), 
Cross-border Services, Posting of Workers, and Multilevel Governance (Institutt for 
privatrett 2013) and in Mark Freedland and Jeremias Prassl (eds), Viking, Laval and 
Beyond (Hart Publishing 2014). For further reading see Catherine Barnard, Employment 
Rights, Free Movement under the EC Treaty and the Services Directive (Mitchell 
Working Paper Series, 5/2008); Christian Joerges, ‘A Renaissance of the European 
Economic Constitution’ in Ulla Neergaard, Ruth Nielsen and Lynn M. Roseberry (eds), 
Integrating Welfare Functions into EU Law (DJØF Publishing 2009); Sacha Garben, 
‘The Constitutional (Im)balance between “the Market” and “the Social”’ (2017) 13 
European Constitutional Law Review 23. Barnard comments on the extensive amount 
of contributions dedicated to Viking and Laval in ‘The Calm after the Storm: Time to 
Reflect on EU (Labour) Law Scholarship Following the Decisions in Viking and Laval’ 
in Alan Bogg, Cathryn Costello and A.C.L Davis (eds), Research Handbook on EU 
Labour Law (Edward Elgar Publishing 2016).

6 Mario Monti, A New Strategy for the Single Market at the Service of Europe’s 
Economy and Society (2010) 68.

7 Sacha Garben, ‘Restating the Problem of Competence Creep’ in Sacha Garben 
and Inge Govaere (eds), The Division of Competences between the EU and the Member 
States (Hart 2017). Apart from the Laval quartet and the area of labour law, Garben 
mentions health care and education. For an overview of the CJEU’s role in national 
social	security	see	Jaan	Paju,	 ʿThe	Future	of	National	Systems	of	Social	Security	 in	
the	EUʾ	in	Ulf	Bernitz,	Moa	Mårtensson,	Lars	Oxelheim	and	Thomas	Persson	(eds),	
Bridging the Prosperity Gap in the EU (Edward Elgar Publishing 2018).

8 Gøsta Esping-Andersen, The Three Worlds of Welfare Capitalism (Princeton 
University Press 1990). Fritz W. Scharpf later used Esping-Andersen’s and Hall and 
Soskice’s categories when discussing how EU integration affects Member States dif-
ferently, in Fritz W. Scharpf, ‘The Asymmetry of European Integration, or Why the EU 
Cannot Be a “Social Market Economy”’ (2010) 8(2) Socio-economic Review 211.
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regarding one specific issue might have a negative impact on more general, 
national issues. This may lead Member States to choose a strategy that slows 
down, hinders or alters proposals in the social sphere.

Sweden is a good example of such a Member State and will be used as a case 
study in this chapter. The Swedish legislator has, ever since the negotiations 
leading up to EU membership, underlined the importance of the Swedish 
model.9 EU membership was decided by a referendum and it was clear that it 
could not be won without strong trade union support.10 The EU social dimen-
sion and the importance of safeguarding the autonomy of the Swedish social 
partners were equally emphasised during the campaign. It is also a common 
view that Sweden was promised that its model of labour market regulation 
would not be affected by EU membership.11

Safeguarding the Swedish model continues to be a priority, in parallel with 
a growing belief that it is under threat from the EU. This affects the Swedish 
position at the negotiation table independently of political majorities, and also 
the position of the Swedish trade unions in the European social dialogue and 
in their policy work directed towards Swedish and EU legislators, as well as 
in providing information to their members. From a Swedish point of view, 
there is a double threat from the EU level: first from the economic dimension, 
mainly in terms of negative integration though the case law of the CJEU; 
second from the attempts to combat the effects of the economic dimension 
and economic governance by strengthening the social dimension at EU level.12

Furthermore, the case study will focus on the process of adopting the 
Directive on transparent and predictable working conditions (henceforth the 
Transparency Directive).13 The Transparency Directive is chosen since it aims 
to regulate issues that draw the boundaries of labour law, such as the concept 
of worker – issues that, in Sweden, have been left to the social partners. The 
Directive is potentially a second generation Cinderella directive,14 meaning 
that it might entail more than its wording would seem to suggest. The focus 

9 Government Bill 1994/95:19, 228–9.
10 Malmberg (n 2) 431–2.
11 The promise was made by Commissioner Padraig Flynn in correspondence with 

the Swedish Ministry of Employment. The correspondence is found in Government Bill 
1994/95:19, annex 12.

12 See Fritz W. Scharpf, ‘De-constitutionalisation of European Law’ and Garben (n 
7) in Garben and Govaere (eds) (n 7).

13 Directive of the European Parliament and of the Council (EU) 2019/1152 of 20 
June 2019 on transparent and predictable working conditions in the European Union 
[2019] OJ C186/105.

14 Jon Clark and Mark Hall, ‘The Cinderella Directive: Employee Rights to 
Information about Conditions Applicable to Their Contract or Employment 
Relationship’ (1992) 21 Industrial Law Journal 106.
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of this chapter is not on the tension between ‘the economic’ and ‘the social’, 
but on the tension between ‘the social’ at EU level and ‘the social’ at national 
level. The aim is to illustrate this tension by using the position of the Swedish 
social partners, the government and the Parliament in the negotiations and the 
adoption of the Transparency Directive.

After a discussion of the main features characterising the European Social 
Model after the adoption of the Lisbon Treaty (section 2), the fundamental 
elements of the Swedish model will be outlined so as to put the Swedish 
perspective in context (section 3). Following this is an account of the process 
that led to the adoption of the Transparency Directive (section 4) and of the 
Swedish response and position (section 5). Section 6 concludes by discussing 
the relationship between a national social model and the European Social 
Model in light of the current EU constitutional framework.

2. THE EUROPEAN SOCIAL MODEL(S) IN THE 
FRAMEWORK OF THE LISBON TREATY

The European Social Model is not easy to describe. As Barnard aptly writes: 
‘[t]he phrase “European social model” has been used to mean all things to 
all institutions.’15 It can be defined widely, encompassing the multi-level 
governance of a variety of issues, such as labour law, social security law, 
housing and education, or more narrowly, with a focus on hard law stemming 
from the EU institutions. I find the former more useful, which also entails that 
the use of ‘model’ in the singular is misleading. It might be fairer to say that 
there are various European Social Models that have many features in common, 
because of both a common history and the development of the EU.16 From the 
EU perspective, one way to define ‘the Model’ is to look at the constitutional 
structure for social policy, the existing acquis and the political ambitions at EU 
level – in other words, the social dimension of the EU. The social dimension 
has developed over time, which has led to a stronger constitutional basis for 

15 Catherine Barnard, ‘EU Employment Law and the European Social Model: The 
Past, the Present and the Future’ (2014) 67(1) Current Legal Problems 199.

16 Brian Bercusson points out the importance of the relationship between EU labour 
law and national labour law systems in European Labour Law (CUP 2009). This way 
of understanding EU labour law is used by several scholars: see, for example, Bogg, 
Costello and Davis (n 5) and Andrea Iossa, Collective Autonomy in the European Union: 
Theoretical, Comparative and Cross-border Perspectives on the Legal Regulation of 
Collective Bargaining (Mediatryck 2017).
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social rights, a larger acquis stemming from the EU level and a broader policy 
area for the EU institutions.17

In this section, I will focus on the scholarly discussion of the European Social 
Model(s) as enshrined in the framework of the Lisbon Treaty. A premise of the 
discussion is that, after the Laval quartet, it became clear that the economic 
dimension takes precedence over the social. A question often posed in that 
regard is whether the balance can be altered within the existing constitutional 
framework. The discourse can be divided into those who argue that a balance 
can be struck within the Lisbon framework, those who call for a stronger EU 
legislator and those who claim that the EU competence is too broad.18

The argument that the current constitutional framework can enable a stronger 
social dimension is supported by an increasing number of scholars.19 Almost 
a decade ago, Schiek argued that the EU project has always experienced 
dynamic development and the Lisbon Treaty provides a basis for a more 
socially oriented approach.20 Over time, social values have gained a more 
prominent position and now weigh more heavily in relation to the ‘four free-
doms’ than they did before. As time goes on, the balance between the ‘social’ 
and the ‘economic’ could continue shifting. Advocates of a stronger social 
dimension could make this happen using the possibilities found in the Lisbon 

17 The development of EU labour law over time is presented in Kenner (n 1). 
Other contributions adapt a similar historical approach at least to some extent, see, for 
example, Catherine Barnard, EU Employment Law (OUP 2012). 

18 I elaborate this mainly in my thesis with inspiration from Miguel P. Maduro’s 
models. See Miguel P. Maduro, We, the Court: The European Court of Justice and 
the European Economic Constitution (Hart Publishing 1998) and Caroline Johansson, 
Tjänstepensionen möter EU-rätten (Iustus 2018) ch 9. For another way of conceptual-
ising these issues see Dagmar Schiek, ‘Towards More Resilience for a Social EU: The 
Constitutionally Conditioned Internal Market’ (2017) 13 European Constitutional Law 
Review 611, where she argues for an analysis in three dimensions. First, market con-
stitutionalisation can be presented as conflicts between national and EU competences. 
Second, adjudication of (social) policy is perceived as a potentially illegitimate limi-
tation of the democratic legislative process. Third, the potential tension in substance 
between the single market and social policy. For further reading see Roger Blanpain, 
‘The Treaty Needs to Be Amended’ (2013) 4(1) European Labour Law Journal 28; 
Scharpf (n 8); Christian Joerges and Florian Rödl, ‘Social Market Economy as Europe’s 
Social Model?’ (2004) EUI Working Papers, Law 2004/8.

19 Dagmar Schiek, Economic and Social Integration (Edward Elgar Publishing 
2012); Barnard (n 17); Phil Syrpis and Tonia Novitz, ‘The EU Internal Market and 
Domestic Labour Law: Looking beyond Autonomy’ in Alan Bogg, Cathryn Costello, 
A.C.L. Davies and Jeremias Prassl (eds), The Autonomy of Labour Law (Hart Publishing 
2015), Alexandris Polomarkakis, ‘From Economic to Symbiotic Constitutionalism: 
A Belated Post-Lisbon, Post-Crisis Transformation?’ (2019) 25 European Public Law 
421. I should add that not all of them present the argument with clear conviction.

20 Schiek (n 19). For more recent developments see Schiek (n 18).
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Treaty, resulting in an evolution towards a union governed by new pluralistic 
methods.21 The ‘tool box’ that the Lisbon Treaty provides also makes it possible 
to argue that national characteristics shall be taken into account. Article 4(2) 
TEU establishes that the EU shall respect the Member States’ national identity. 
Whether respecting Member States’ national identity should be viewed as an 
obligation for the EU or as one interest among others for the CJEU to consider 
in its proportionality test is not yet clear.22 However, this could push the Court 
to revise its case law in a more social and pluralistic direction.

The Lisbon Treaty contains further features that may lead to a stronger 
social dimension. First, it introduced in the Treaty on European Union an 
acknowledgement that the EU ‘shall work for’ a competitive social market 
economy (Article 3(3) TEU); second, it established a stronger recognition of 
social rights through, inter alia, the conferral of a binding legal status on the 
EU Charter (Article 6 TEU); and third, an increased use of soft law meas-
ures to coordinate labour law and social security law (Article 2(3) TFEU).23 
Nonetheless, the CJEU has not changed how it strikes the balance between the 
‘four freedoms’ and collective labour rights.24 Furthermore, many of the soft 
law measures used to coordinate labour law and social security law have not 
been used to promote enhanced social protection. This is particularly evident 
in relation to the measures taken in connection to the euro crisis, and that now 
have been institutionalised in the European Semester.25 Despite these discour-

21 See, for example, the discussion in Olivier de Shutter and Jacques Lenoble, 
Reflexive Governance: Redefining the Public Interest in a Pluralistic World (Hart 
Publishing 2010).

22 Armin von Bogdandy and Stephan Schill, ‘Overcoming Absolute Primacy: 
Respect for National Identity Under the Lisbon Treaty’ (2011) 48(5) Common Market 
Law Review 1417; Christiaan Timmermans, ‘The Competence Divide in the Lisbon 
Treaty’ in Garben and Govaere (n 7).

23 Christian Joerges in Neergaard, Nielsen and Roseberry (n 5) 40–1. See also 
Neergard, ‘Services of General (Economic) Interest: What Aims and Values Count?’ in 
the same edited volume.

24 Judgment 15 July 2010 Commission v Germany, C-271/08, EU: C: 2010: 426; 
Judgment 18 July 2013 Alemo-Herron, C-426/11, EU: C: 2013: 521; Judgment 15 
January 2014 AMS, C-176/12, EU: C: 2014: 2; Judgment 4 December 2014 FNV 
Kunsten, C-413/13, EU: C: 2014: 2411; Judgment 21 December 2016 AGET Ikralis, 
C-201/15, EU: C: 2016: 972; and Judgment 24 October 2019 EPSU, T-310/18, EU: T: 
2019: 757.

25 This area has been much debated: see, for example, Alicia Hinarejos, The Euro 
Area Crisis in Constitutional Perspective (Oxford University Press 2015); Ana Bobic, 
‘Accountability through Self-Governance in EU Economic Governance’ in Sacha 
Garben, Inge Govaere and Paul Nemitz (eds), Critical Reflections on Constitutional 
Democracy in the European Union (Hart Publishing 2019); also Pieter Pecinovsky, ch 
4 in this volume. 
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aging facts, recent developments seem to be swinging towards a stronger social 
dimension in the EU, in line with the above-mentioned argument. The political 
aspirations expressed in the European Pillar of Social Rights26 (henceforth the 
Social Pillar) paint a more hopeful picture of what the future EU might be like. 
After the economic crisis and the pressure put on several EU Member States, 
the Social Pillar is intended to be a tool to overcome the consequences of that 
crisis.27 The way forward is, according to the Commission, to embrace the aim 
that the EU should be a social market economy.28

Is the Social Pillar an early but important step in a process of development 
that will strengthen the EU social dimension and reconcile the faultlines that 
Monti identified in his report? Some believe that this might be the case.29 On 
the other hand, there are still those that favour strengthening the legislator at 
national and/or EU level.30 As this chapter will show, today’s constitutional 
framework still raises issues in connection to minority voices and national 
characteristics.

3. THE SWEDISH MODEL: A SKETCH OF ITS 
FUNDAMENTAL FEATURES

It is often stated that the Swedish social partners have broad autonomy and 
that the Swedish state does not intervene in labour market issues.31 To a large 
extent, that is true. However, the Swedish state has taken an active role in 
promoting and safeguarding collective bargaining. Hence, a prominent feature 
of the Swedish model is that it primarily protects collective bargaining rather 
than substantive individual rights, in the belief that bargaining will deliver 
employment protection.

First, for a long time the state refrained from legislating on employment 
protection. The first labour law legislation concerned the legal status of col-

26 Interinstitutional Proclamation on the European Pillar of Social Rights (2017/C 
428/09).

27 European Commission, Launching a consultation on a European Pillar of Social 
Rights COM(2016) 127 final, 3–4.

28 ibid, 2–3.
29 Silvana Sciarra, Solidarity and Conflict: European Social Law in Crisis (CUP 

2018); Polomarkakis (n 19) 421–44.
30 Scharpf (n 12), Fritz Scharpf, ‘After the Crash: A Perspective on Multilevel 

European Democracy’ (2015) 21(3) European Law Journal 384.
31 See, for example, Reinhold Fahlbeck, ‘Industrial Relations and Collective 

Labour Law: Characteristics. Principles and Basic Features’ (2002) 43 Scandinavian 
Studies in Law 87.
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lective agreements, negotiation procedures and dispute-solving measures.32 
Afterwards followed decades of autonomous collective bargaining and little 
state intervention, albeit under the threat of legislation in some instances.33 
This order was kept until the 1970s, when the Employment Protection Act, 
the Co-Determination Act and an Act on Trade Union Representatives’ Rights 
were adopted.34 Hence, during the 1970s, not only employment protection 
but also the legislation regarding negotiations and trade union activities were 
strengthened.

Second, the existing legislation regarding negotiation procedures, employ-
ment protection and working time is to a large extent semi-discretionary, 
meaning that the social partners can choose to deviate from part of the legisla-
tion by concluding collective agreements.35 Semi-discretionary legislation can 
be replaced by a clause in a collective agreement irrespective of whether the 
clause is more or less favourable for the individual worker. This is not seen 
as a problem because the collective agreement is supposed to be viewed as 
a whole, and weaker protection in one respect can be counterbalanced with 
stronger protection or more favourable benefits in other aspects of working 
life.36

Third, the industrial relations approach is strong in Sweden regarding 
enforcement of collective agreements, employment protection legislation and 
work environment issues.37 Trade union representatives hold a special position 
in the workplace. Disputes are preceded by mandatory negotiations between 
the social partners, primarily at local level, before they reach the Labour 
Court. Regarding the work environment, there are public inspectorates but 
there are also workplace representatives that have a mandate to react to health 
and safety issues, for example to demand that work be temporarily stopped if 
a danger emerges.38 There is no public enforcement of employment protection. 

32 The Collective Agreements Act, see Government Bill 1928: 39; Folke Schmidt, 
The Law of Labour Relations in Sweden (Harvard University Press 1962).

33 The main example is the Basic Agreement (Huvudavtalet) concluded at 
inter-sectoral level in 1938, which, amongst other things contained rules regarding 
industrial peace and mediation, see Schmidt (n 32) 31.

34 Lag (1974:12) om anställningsskydd; lag (1976:580) om medbestämmande i 
arbetslivet; lag (1974:358) om facklig förtroendemans ställning på arbetsplatsen.

35 This is not without exceptions. Work environment, non-discrimination and the 
requirement that dismissals have just cause are not semi-discretionary.

36 The social partners are, however, not allowed to inappropriately undermine 
employment protection. The Labour Court has given the social partners broad discre-
tion: see Labour Court judgment 1995 no 108 and Labour Court judgment 2006 no 82.

37 Jonas Malmberg (ed), Effective Enforcement of EC Labour Law (Iustus 2003).
38 Miriam Kullman, Enforcement of Labour Law in Cross-Border Situations 

(Wolters Kluwer 2015) 272.
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The trade unions have in practice taken the main responsibility to ensure that 
employers comply with collective agreements and legislation.

In sum, the Swedish model is characterised by strong autonomous features, 
but these features have not developed in a vacuum. Instead, the Swedish 
legislator has had an important role in ensuring the framework for collective 
bargaining, trade union representatives and the right to take collective action. 
In Iossa’s words, ‘industrial relations are private relations, whose autono-
mous functioning has been recognised and promoted by the legal system’.39 
Within the Swedish legal system, the social partners hold a strong position in 
the labour market, ranging from identifying the need for regulation through 
collective agreements to enforcing collective agreements and, finally, solving 
disputes through negotiation and sometimes arbitration. When a dispute goes 
to court, the social partners are represented in the Labour Court. To conclude, 
the established social partners have strong agency and a common interest in 
safeguarding that agency.

4. THE PROCESS THAT LED TO THE ADOPTION 
OF THE TRANSPARENCY DIRECTIVE

4.1 The Social Pillar as Ground

As already mentioned, the European Social Pillar can be viewed as a step 
forward towards a stronger European social dimension. Contrary to the initial 
Proposal, the Social Pillar concerns all EU citizens and all third-country 
nationals with legal residence.40 It is also supposed to cover all persons in 
employment, independent of duration and modality (Article 12). According 
to the Preamble and the preparatory documents, the Social Pillar is needed to 
confront the impact of economic crisis and changes in the labour market.41 This 
is also evident from the 20 principles of the Social Pillar.

The Social Pillar is not a legal act. Instead, the Preamble indicates that its 
aim is to serve as a guide to efficient employment and social outcomes when 
responding to current and future challenges (para 12). The rights and princi-
ples of the Social Pillar need to be incorporated in legislative acts in order to 

39 Iossa (n 16) 162.
40	 Compare	para	15	in	the	Preamble	with	Commission,	ʿEstablishing	a	European	

Pillar	of	Social	Rightsʾ	COM(2017)	250	final,	5,	where	it	is	stated	that	the	main	target	
was the euro countries.

41 European Commission (n 27) 3; European Commission, A European agenda 
for the collaborative economy COM(2016) 356 final. See also Nicola Countouris 
and Valerio De Stefano, New Trade Union Strategies for New Forms of Employment 
(ETUC 2019).
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be enforceable. Furthermore, it does not provide the EU with new legislative 
competences. Article 6 on the right to fair wages is an example of an issue 
outside the competence of the EU.42 At EU level, the Social Pillar has given an 
incentive to revise directives in the social policy field.43 It may also facilitate 
more ambitious social initiatives when directives are revised – a good example 
of this is the process for the revision of the Written Statement Directive from 
1991 (91/533/EEC).

4.2 The 2017 Proposal

The first Proposal of the Transparency Directive saw the light at the end of 
2017 and was far more extensive than the Written Statement Directive from 
1991, which only dealt with information that the employer was required to 
provide to employees regarding their working conditions. The 2017 Proposal, 
on the other hand, comprised both an extended list of information that the 
employer was required to give the employee and substantive rules, mainly 
focused on atypical forms of work.

The Proposal and the Directive that was later adopted are based on Article 
153 TFEU, and the Preamble refers to both Article 31 of the EU Charter 
regarding fair and just working conditions and the principles found in Articles 
5 and 7 in the Social Pillar. The principles of the Social Pillar appear to have 
affected the content of the 2017 Proposal. The general objective in Article 
1 of the Proposal was to promote more secure and predictable employment, 
while ensuring labour market adaptability and improving living and working 
conditions. The specific objectives through which the general aim would 
be addressed, according to the explanatory memorandum, were defined as 
follows: first, to improve workers’ access to information concerning their 
working conditions; second, to improve working conditions for all workers, 
notably those in new and non-standard employment, while preserving scope 
for adaptability and for labour market innovation; third, to improve compli-
ance with working conditions standards through enhanced enforcement; and 
fourth, to improve transparency in the labour market.44 The second and the 
third objectives are mainly novelties.

42 It has not hindered the Commission from proposing a directive on minimum 
wages: see Commission, ‘Proposal for a Directive of the European Parliament and the 
Council on adequate minimum wages in the European Union’ COM(2020) 682 final.

43 COM(2017) 250, 8.
44 European Commission, Proposal for a Directive of the European Parliament 

and of the Council on transparent and predictable working conditions in the European 
Union, COM(2017) 797 final, 3.
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The extended revision was justified both in the REFIT evaluation and by 
the Social Pillar. In the REFIT evaluation, changes in the labour market were 
identified as an important reason for the need to evaluate the Directive.45 This 
was also acknowledged by the European Parliament in connection to the 
consultation on the European Pillar of Social Rights.46 Later the same year, it 
urged the Commission to consider new forms of employment when evaluating 
the Written Statement Directive.47 The Commission’s response was to include 
a definition of ‘worker’ in the 2017 Proposal based on the CJEU case law. The 
aim was to hinder Member States excluding workers with short or temporary 
employment contracts.48 As will be discussed later, the final version of the 
Transparency Directive does not contain such a definition.

Garben and Kilpatrick pointed out that the diversity of work performers, the 
gaps in employment protection and the uncertainty regarding which workers 
are covered by labour law regulations are key priorities in order to complete 
a floor of social rights.49 From that perspective, the 2017 Proposal must have 
been seen as a step towards ensuring atypical workers’ rights in particular. The 
Swedish government’s position was, on the other hand, hesitant; the Swedish 
social partners were rather reluctant, and made clear that they did not consider 
the Proposal to be a viable way forward in light of the features of the Swedish 
model.50

4.3 The Swedish Response to the Proposal

The Swedish social partners were in agreement that they did not welcome 
legislative initiatives at EU level regarding the definition of workers. Both 
the employers’ association and the trade union confederations considered 
the Proposal to be a threat to their autonomy and their ability to regulate 
working conditions in collective agreements. They feared that it was the first 
step towards a scenario in which the EU would take over Member States’ 

45 Commission, REFIT Evaluation of the ‘Written Statement Directive (Directive 
91/533/EEC), SWD(2017) 205 final, 6.

46 European Parliament resolution of 19 January 2017 on a European Pillar of 
Social Rights.

47 European Parliament resolution of 4 July 2017 on working conditions and pre-
carious employment, para 27.  

48 COM(2017) 797, 2–3.
49 Sacha Garben and Claire Kilpatrick, ‘Towards a European Pillar of Social 

Rights: Upgrading the EU Social Acquis’ (2017) College of Europe Policy Brief.
50 This is clear from articles in the Swedish press but also from letters sent to the 

Swedish government and EU institutions. The letters will be referred to below, but four 
of them are, unfortunately, not available online.
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competences to regulate core issues on national labour markets.51 They agreed 
that the concept of ‘worker’ should be defined at national level. According to 
Karla Wixe, manager of the Brussels Office of the Swedish Trade Unions,52 
the flexible Swedish concept allows the Labour Court to take into account 
a number of variables when assessing whether a person is considered a worker. 
Consequently, the mandatory Swedish concept can be adjusted to match 
changes in the labour market.53

A month after the 2017 Proposal was issued, the Swedish government pub-
lished a preliminary position. While agreeing on the importance of applying 
fair working conditions to all workers and on the need to revise the Written 
Statement Directive, it stated that substantive rules at EU level regarding 
general working conditions and dispute resolution could be considered as 
a deviation from the Swedish model. The same goes for EU definitions of 
‘worker’ and ‘employer’. The Swedish legislator’s initial position was there-
fore that further investigations and clarifications were needed, and that the 
Swedish model should be safeguarded.54

During the first months of 2018 there was intense activity. The social 
partners jointly worked to influence both the Swedish Parliament and the gov-
ernment regarding the possible invasive effects of the Proposal on the Swedish 
model. In their communications they put forward four main points that they 
wanted the Swedish government to focus on. First, the concepts of ‘worker’ 
and ‘employer’ should continue to be defined at national level. Second, col-
lective agreements must not be subject to requirements of clarity, transparency 
and comprehensiveness, nor to assessments by public authorities. This has 
clear connections to the CJEU’s ruling in the Laval case. Third, the decision 
as to what constitutes mandatory legislation in the employment relationship 
must remain a national matter in order to safeguard the Swedish tradition 
of autonomous regulation. Fourth, the possibility to derogate by means of 

51 Kerstin Ahlberg, ‘Parterna i Sverige varnar mot EU-direktiv om anställnings-
villkor’ (Arbeidsliv i Norden, 1 March 2018).

52 The Brussels Office of the Swedish Trade Unions (Fackliga Brysselkontoret) is 
the office of the three large trade union confederations in Sweden, whose purpose is to 
monitor developments in EU politics and legislation and to provide in-depth informa-
tion on current activities.

53 Simon Markusson, ‘Svenska parter välkomnar förhandlingsbart EU-direktiv’ 
(Arbetsvärlden, 7 February 2019). It should, however, be noted that it is probably 
not only the function of the Swedish concept of ‘worker’ that is of importance for the 
Swedish social partners. The final assessment of disputes is made by the Labour Court, 
where a majority of the judges are representatives of trade unions and employers’ asso-
ciations. If the definition of ‘worker’ is decided at EU level, the Swedish social partners 
would lose influence.

54 2017/18:FPM49, p.5. 
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a collective agreement must be absolute, and legal matters are to be resolved 
within the national legal system.55 The last point is connected to the tradition of 
semi-discretional legislation and to the concerns about scrutiny by the CJEU.

In the end, the Swedish Parliament decided to submit to the Commission 
a reasoned opinion in accordance with Article 6, Protocol no 2 on the appli-
cation of the principles of subsidiarity and proportionality.56 Besides the 
communication with the social partners, the reasoned opinion was preceded 
by a discussion in the Parliament’s Labour Market Committee. Both the 
Committee’s Proposal and the final reasoned opinion issued by the Parliament 
concluded that, despite the good reasons to revise the Written Statement 
Directive to adjust it to today’s labour market, the Commission’s Proposal 
would go beyond a mere revision insofar as it prescribes new substantial rights 
and establishes concepts such as those of both ‘employee’ and ‘employer’. 
It observed that many of the issues regulated in the Proposal are within the 
competence of social partners in the Swedish model, so that its adoption could 
lead to ‘disruptions in the well-functioning Swedish system’.57

5. THE FINAL TEXT OF THE TRANSPARENCY 
DIRECTIVE

The Transparency Directive was adopted in June 2019. The final version has 
been revised in various ways, but it still comprises obligations to inform, 
substantive rules focused on atypical work and procedural rules. The Directive 
in its entirety will not be analysed here. In line with the social partners’ four 
main points mentioned above, the concept of worker and the social partners’ 
position in the labour market will be scrutinised here.

55 Joint letter (180409). The letter is signed by representatives of the three trade 
union confederations and of four employers’ associations, including representatives 
from the state sector, regions and municipalities.

56 2017/18:AU11, the Committee on the Labour Market’s opinion, 7–10; 
2019/20:KU5 The Committee on the Constitution’s consideration. For further reading 
see Bartlomiej Bednarowicz, ‘Delivering on the European Pillar of Social Rights: 
The New Directive on Transparent and Predictable Working Conditions in the 
European Union’ (2019) 48(4) Industrial Law Journal 604.

57 2017/18:AU11, the Labour Market Committee’s opinion, with the Parliament’s 
motivated opinion annexed, p.12.
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5.1 The Concept of Worker

In the Proposal, the concept of worker was defined in Article 2 as ‘a natural 
person who for a certain period of time performs services for and under the 
direction of another person in return for remuneration’.

In the final wording of the Directive the concept ‘worker’ is removed from 
Article 2. However, in the context of the purpose, subject matter and scope of 
the Directive, Article 1(2) was rephrased. In the Proposal it was stated only 
that the Directive lays down minimum rights that apply to every worker in 
the European Union, whereas the Directive reads as follows: ‘This Directive 
lays down minimum rights that apply to every worker in the Union who has 
an employment contract or employment relationship as defined by the law, 
collective agreements or practice in force in each Member State with consider-
ation to the case-law of the Court of Justice.’

Hence, even if there is no definition of who is to be considered a worker 
according to the Directive, the scope is still connected to the concept as 
elaborated by the CJEU. The CJEU has established criteria for determining 
the status of ‘worker’ in several cases.58 Recital 8 of the Preamble of the 
Transparency Directive recalls that the CJEU’s interpretation of those criteria 
should be taken into account in the implementation of the Directive. Domestic 
workers, on-demand workers, intermittent workers, voucher-based workers, 
platform workers, trainees and apprentices would then fall within the scope of 
the Directive if they meet those criteria. Both the Preamble and Article 1(2) 
suggest that national legislation implementing the Directive shall take into 
account the EU concept of ‘worker’ as interpreted by the CJEU. Therefore, it 
is also very likely that, within the Directive’s scope, the concept of ‘worker’ 
will evolve concurrently with CJEU case law. The reference to both national 
law and EU law complicates the interpretation of the scope of the Directive. 
If the concept of ‘worker’ within the framework of the Directive includes 
both the EU concept and national concepts, its scope would be fairly wide – 
especially from a Swedish point of view. Similar to the EU concept of worker, 
the Swedish concept tends to comprise performers of work who might not be 

58 The case law has been elaborated mainly in connection with EU internal market 
law. Regarding competition law the main cases are Case C-67/96 Albany ECLI: EU: 
C: 1999: 430; Case C-180/98 Pavel Pavlov ECLI: EU: C: 2000: 428; and FNV Kunsten 
(n 24). Regarding free movement, see, among others: Case 66/85 Lawrie-Blum ECLI: 
EU: C: 1986: 284; Case C-85/96 Martinez Sala ECLI: EU: C: 1998: 217; Case C-337/97 
Meeusen ECLI: EU: C: 1999: 284;14; Case C-270/13 Haralambidis ECLI: EU: C: 2014: 
1358. Regarding discrimination law, see Case C-256/01 Allonby ECLI: EU: C: 2004: 18.
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covered by employment protection in other countries.59 However, while the 
EU concept aims at ensuring that the Member States do not circumvent EU 
law, the Swedish concept aims at ensuring that employment protection as well 
as collective agreements are not circumvented. Accordingly, the interpretation 
given by the Labour Court on the concept of ‘worker’ aims at safeguarding the 
social partners’ collective agreements – something that has not been visible in 
the CJEU’s case law.60

Recital 8 of the Preamble excludes genuinely self-employed persons from 
the scope of the Directive. However, it states that the ‘abuse of the status of 
self-employed person’ is often associated with undeclared work and therefore 
bogus self-employment shall fall within the scope of the Directive. The CJEU 
has dealt with bogus self-employment in the FNV Kunsten case, in which it 
stresses the importance of actual independence.61 A self-employed person is 
not subordinated to or integrated in the principal’s business, but determines 
independently his or her own conduct on the market and bears financial or 
commercial risk. If the independence is merely notional, the person in question 
should instead be regarded as an employee. As already mentioned, the Swedish 
concept of worker has broad scope. In addition, an extended concept of worker 
applies to the right to form trade unions, to take collective action and to con-
clude collective agreements. The scope of the extended Swedish concept of 
worker may be wider than the EU concept, since it includes work performers 
that bear financial risk and can decide what assignments to take. Freelancers 
and many types of self-employment are therefore covered.62 Swedish collec-
tive agreements, if not explicitly stated otherwise, usually cover workers in 
accordance with the traditional, narrower definition. It is, however, within the 
social partners’ discretion to decide that. Hence it is possible, in principle, for 

59 Caroline Johansson, ‘Occupational Pensions and Unemployment Benefits in 
Sweden’ (2020) 36(3) International Journal of Comparative Labour Law and Industrial 
Relations 339;  Countouris and De Stefano (n 41). In the report, eight European coun-
tries are presented, including Sweden.

60 See, for example, Labour Court judgment 2013 no 32, in which the Court scru-
tinised a business solution consisting of two companies owned by the same persons 
where one company assigned personnel to the other, and concluded that it was struc-
tured in order to circumvent employment protection and the collective agreement that 
was applicable to the second company. This case has also been discussed in an inter-
national context: see Petra Herzfeld Olsson and Erik Sjödin, ‘The Fissured Workplace: 
Some Responses to Contemporary Challenges in Sweden’ (2015) 37 Comparative 
Labor Law & Policy Journal 143, 150–2. 

61 FNV Kunsten (n 24).
62 Compare with Order of 22 April 2020, B v Yodel, C-692/19, ECLI: EU: C: 2020: 

288. The case is commented on by Niklas Selberg, ‘EU-domstolen: Cykelbud var inte 
arbetstagare’ (2020) 2 EU & arbetsrätt http:// arbetsratt .juridicum .su .se/ euarb/ 20 -02/ 11 
.asp, accessed 20 June 2021.
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Swedish trade unions to push for collective agreements to cover those workers 
who are included in the extended concept of ‘worker’. If the scope of the 
concept is defined at EU level it will ultimately be up to the CJEU to decide, 
and no longer a question solely for the Swedish social partners.

5.2 The Social Partners’ Position on the Labour Market

The Swedish social partners’ remaining three points concern their auton-
omy and are connected to the possibility of implementing the Transparency 
Directive through collective agreements. According to the Transparency 
Directive, the Member States have the possibility to allow the social partners 
to conclude collective agreements relating to working conditions regulated in 
Chapter 3 that differ from the Directive, as long as the agreement respects the 
overall protection of workers (Article 14). The Article is not an innovation 
connected to the Transparency Directive. The Temporary Agency Work 
Directive, for instance, contains a similar provision in connection to the prin-
ciple of equal treatment (Article 5(3)).63

In the official report regarding implementation of the Transparency 
Directive, the Swedish government proposes, on the basis of Article 14 of 
the Directive, that social partners shall have the possibility to deviate from 
national legislation implementing the Directive through a sectoral collective 
agreement or a collective agreement approved by the social partners at sectoral 
level.64 Hence, the new legislation would be semi-discretionary. An important 
issue to clarify is how to interpret the meaning of the provision ‘respecting the 
overall protection of workers’.

In this regard, the government’s report refers to Article 5.3 of the Temporary 
Agency Work Directive and to the preparatory works connected to its imple-
mentation. However, neither the Transparency Directive nor the Temporary 
Agency Work Directive contain any explanation of what the demand for 
‘overall protection of workers’ means; nor has this been clarified by the CJEU. 
On the one hand, it could be interpreted to mean that the collective agreement 
has to contain a clause regulating the same issue and provide protection at least 
as strong as a certain article in the Directive. On the other hand, it could also 
be interpreted to mean that the collective agreement as a whole has to provide 
overall protection that is sufficient, even though a certain issue regulated in 
the Directive is missing or is provided weaker protection. The latter view 
is consistent with the above-mentioned view that the collective agreement 

63 Directive of the European Parliament and of the Council (EC) 2008/104 of 19 
November 2008 on temporary agency work [2008] OJ L327/9.

64 Ministry Publication Series, Ds 2020:14, section 14.
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has to be assessed as a whole. Swedish collective agreements may deviate 
from semi-discretionary legislation and provide less protection for individual 
employees regarding certain issues in order to be able to offer stronger protec-
tion in other areas, higher wages or occupational benefits. How the balance is 
struck is within the social partners’ discretion.

The report mentions that different views were expressed during the nego-
tiations in the Council on how to interpret the formula ‘respecting the overall 
protection of workers’.65 From a Swedish perspective, the social partners 
have stressed that it is important that the interpretation is consistent with the 
Swedish model.66 Swedish trade union representatives have commented that 
their view is not shared by trade union colleagues on the European continent, 
especially not in the south.67 The Swedish positions during the negotiations on 
the Transparency Directive and the Temporary Agency Work Directive are 
similar. Article 5(3) of the Temporary Agency Work Directive is also a result 
of the Swedish – or, rather, Nordic – position during the lengthy negotiations in 
the Council. From the Swedish perspective, it was important that the autonomy 
of the social partners was ensured.68 It was argued that both sides needed some 
room for trade-offs during negotiations, in line with the tradition of regulating 
employment through collective bargaining. However, this constitutes a risk for 
countries in which trade unions’ or worker representatives’ bargaining power 
is weak.69

According to the government’s report, there is a difference between Article 
14 and Article 5(3) of the Temporary Agency Work Directive, which might 
indicate that ‘overall protection’ should be interpreted differently. The former 
entails rights in specific situations, while the latter promotes equal treatment in 
a more general way. However, the statement in the report is that, because there 
are no further guidelines from the EU, the ‘overall protection’ in relation to the 
Transparency Directive will be deemed fulfilled if there is a collective agree-
ment offering overall protection irrespective of whether it contains a clause 

65 Ministry Publication Series, Ds 2020:14, 220.
66 This is evident from the joint letters sent to the Swedish Ministry of Employment 

(180605) and to the European Parliament (190115).
67	 Interview	with	Claes-Mikael	Ståhl,	representative	of	the	Swedish	Trade	Union	

Confederation (LO) in the EU Council of the Labour Market (Arbetsmarknadens 
EU-råd) (Stockholm, Sweden, 13 August 2020).

68 Kerstin Ahlberg, ‘A Story of a Failure – But Also of Success: The Social 
Dialogue on Temporary Agency Work and the Subsequent Negotiations between the 
Member States on the Draft Directive’ in Kerstin Ahlberg et al (eds), Transnational 
Labour Regulation: A Case Study of Temporary Agency Work (SALTSA 2008).

69 Isabelle Schömann and Carolie Guedes, ‘Temporary Agency Work in the 
European Union Implementation of Directive 2008/104/EC in the Member States’ 
(2012) ETUI report 125, 16.
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regulating a certain issue established in the Directive or not. The report con-
cludes by referring to the CJEU for eventual assessment of the compliance of 
this conclusion with the obligations set by the Directive.70 The Swedish social 
partner would probably prefer to avoid such scrutiny.

6. IS THERE ROOM FOR NATIONAL 
CHARACTERISTICS IN TODAY’S 
CONSTITUTIONAL FRAMEWORK?

Although Sweden has generally been in favour of strong social policy and 
typically is categorised as a coordinated or social democratic welfare model,71 
there is a general hesitance towards many social policy initiatives at EU level. 
This can to a large extent be explained by the functioning and features of the 
Swedish model and the role of the social partners. This is also true regarding the 
Transparency Directive. In the negotiations, the social partners’ autonomy was 
used as an argument by the social partners themselves, by the Swedish govern-
ment and by the Swedish Parliament. In 2018 the social partners went a step 
further and created the EU Council of the Labour Market (Arbetsmarknadens 
EU-råd) in order to jointly influence both the Swedish position in negotiations 
at EU level and the EU institutions.72 The Transparency Directive was viewed 
as an issue of principle and as a starting point for more EU regulation regarding 
central employment and working conditions. The Swedish social partners have 
continued their mobilisation against a minimum wage regulation at EU level.73

The reason for the social partners’ common position against EU initiatives 
in the social sphere can be boiled down to three points: the risk of losing power 
or agency; a lack of trust in EU institutions – mainly the CJEU; and the fact 
that the Swedish model deviates from the majority of the models of labour 
market regulation in Europe.

First, there seems to be a consensus between government, legislator, trade 
unions and employers’ associations that the Swedish model functions well 

70 Ministry Publication Series, Ds 2002:14, 219–21.
71 Peter A. Hall and David Soskice (eds), Varieties of Capitalism: The Institutional 

Foundations of Comparative Advantage (OUP 2001); Esping-Andersen (n 8).
72 Press release, 1 October 2018, Confederation of Swedish Enterprise (Svenskt 

Näringsliv) website (www .svensktnaringsliv .se/ material/ pressmeddelanden/ parterna 
-bildar -rad -for -samverkan -i -eu -fragor _720356 .html accessed 17 June 2021) and a joint 
statement published in Arbetet, 10 December 2018 (https:// arbetet .se/ 2018/ 12/ 10/ 
arbetsmarknadens -eu -rad -varnar -svenska -modellen -i -eu/  accessed 17 June 2021).

73	 Interview	with	Claes-Mikael	Ståhl	(n	67).	The	Swedish	social	partners	share	their	
concern with their Danish colleagues: Kerstin Ahlberg, ‘Svenska parter enade mot lag 
om europeisk minimilön’ (2019) 3–4 EU & Arbetsrätt; Anna Wetter Ryde, Europeisk 
minimilön: Rättsligt grund och politiskt tryck (SIEPS 2020).
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and should be preserved. The established trade unions and employers’ asso-
ciations have in common that they prefer to have control over labour market 
issues. However, EU legislation in the field of labour law is not new. Yet, the 
more detailed EU legislation gets and the more it addresses core issues for the 
national dimension, the less room for manoeuvre the Swedish social partners 
are likely to be left with.

Second, when becoming a member of the EU, Sweden was guaranteed that 
its model of labour market regulation would not be affected. Both the state 
and the social partners were convinced of that until the Laval judgment. The 
judgment cut through core issues, such as wage bargaining and the right to 
take collective action, in which the discretion of the social partners is broad.74 
Collective action is not an ultima ratio measure in Sweden, nor is it subject 
to any proportionality test. It is within the social partners’ power to use the 
right in a responsible manner. The Laval judgment created distrust towards the 
EU. When the Social Pillar was proclaimed, the Swedish trade unions were 
positive towards the political initiative as long as it did not constitute a ground 
for adopting more EU legislation.75 The employers’ associations were not as 
positive and feared the adoption of more EU legislation. This shows that EU 
law’s characteristic of sometimes being a ‘jack-in-the-box’ has led the social 
partners to adopt a joint strategy to block EU initiatives in order to avoid a loss 
of control and influence over the Swedish labour market.76

Third, the Swedish model is an ‘odd bird’ compared with the models of 
labour market regulation seen in the majority of the other Member States. Even 
if the EU is expected to respect the Member States’ national identity (Article 
4.2 TEU), social security models and social partners’ autonomy (Article 153.4 
TFEU), the solutions at EU level still tend to be of the ‘one-size-fits-all’ type.

The ‘one-size-fits-all’ approach is sometimes, depending on a Member 
State’s negotiating power or shared interest with larger Member States, com-
plemented by alternative ways of implementing measures or a possibility to 
derogate that might have a negative impact on the overall aim of a certain leg-
islative act. As the adoption of the Transparency Directive shows, the wishes 

74 Mia Rönnmar, ‘Autonomous Collective Bargaining in Sweden under Pressure’ 
in Julia López López (ed), Collective Bargaining and Collective Action: Labour 
Agency and Governance in the 21st century (Hart Publishing 2019). 

75 See statement from the Swedish Trade Union Confederation made 17 November 
2017, www .lo .se/ start/ tal _och _artiklar/ den _sociala _pelaren _ett _valbehovligt 
_komplement _i _eu accessed 17 June 2021.

76 The concept is borrowed from Kaarlo Tuori, ‘EC Law: An Independent Legal 
Order or a Postmodern Jack-in-the-Box’ in Iain Cameron and Alessandro Simoni (eds), 
Dealing with Integration: Volume 2, Perspectives from Seminars on European Law 
1996–1998 (Iustus 1998).
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of one or a few Member States can limit the intended aim for the rest. In other 
words, the autonomy of one Member State’s trade unions may reduce the 
struggles of trade unions in other countries. In order to reconcile the interests 
in one Member State with the aim of strengthening the European social dimen-
sion in general, the EU might need a new constitutional framework that both 
promotes common aims and, to a larger extent, respects the national identity of 
each Member State. It could be a framework in which both the Member States’ 
and the EU’s positions are strengthened. Furthermore, it could be a reinforce-
ment of the political over the juridical.

Fritz Scharpf has presented a fairly well worked out suggestion for a new 
constitutional framework.77 Even if he seems to have low expectations that 
his Proposal will become a reality, and even if it can be considered quite 
radical,78 it gives an inspiring account of what EU could be. His idea, in short, 
is that the EU project should have a more pluralistic view when it comes to 
democracy (demoi-cracy). This would entail fewer common solutions than are 
seen today. According to Scharpf, only traditional constitutional values, and 
not the present economic constitution, should be maintained.79 Such values 
could be taken from the Member States’ constitutions and from Article 2 TEU. 
Furthermore, other institutions apart from the Commission should have the 
right to propose legislative acts. In order to facilitate the legislative procedure, 
he proposes that legislation be adopted by a majority decision in the Council 
and the European Parliament. At the same time, it should be possible for 
Member States to opt out of certain legislative acts. Such opt-outs could be 
motivated by national characteristics of constitutional value – for example, the 
Swedish model. The safeguarding of national identity should be able to trump 
the supremacy of EU law.80 To avoid opt-outs motivated by national measures 
that are contrary to traditional democratic values, it should be possible to reject 
an opt-out by a majority in the European Parliament and by a qualified majority 
in the Council. In the spirit of plurality, it should also be possible for a group of 
Member States to initiate a collaboration and adopt legal acts applicable only 
to that group of Member States. A strategy that contains the use of opt-outs and 
regional collaborations would probably benefit the Swedish model.

The main idea of Scharpf’s Proposal is to strengthen the political process 
on both Member State and EU level.81 A pluralistic legislative procedure, 
together with a limitation of the constitutional character of the internal market, 

77 Scharpf (n 30).
78 Garben (n 7) 331.
79 Scharpf (n 30) 400.
80 The question is if today’s constitutional framework already provides that possi-

bility: see n 21.
81 Scharpf (n 30) 401.
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could give the Member States increased possibilities to use different solutions 
to reach common goals. In conclusion, a pluralistic approach to governance 
would benefit Member States with a minority interest. An EU that moves 
towards a more decentralised power provides a safeguard to national char-
acteristics such as the Swedish model, while at the same time ensuring high 
social standards in the EU as a whole.
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6. Strong economic rights, weak political 
rights in the EU: a constitutional 
cacophony
Antonios Kouroutakis

1. INTRODUCTION

From a legal and political perspective, the European Union (hereinafter EU) 
is a very ambitious project. On the one hand, it challenges the hierarchical 
structure of the ordinary constitutional systems of the Member States; on the 
other, it distorts the notion of national sovereignty and the unity of the political 
nature of the nation state.

The core achievement of the EU, and its heart, is the Single Market, which 
allows the free movement of goods, services, capital and workers within the 
EU. The Single Market was founded in 1986 with the Single European Act,1 
which was the first major revision of the Treaty of Rome2 and was projected to 
be established by 1992.3

In particular, the free movement of workers, which was first established 
with the Treaty of Rome,4 is currently a fundamental right guaranteed by the 
Treaty on the Functioning of the European Union (hereinafter TFEU).5 Based 
on the provisions of the TFEU, EU citizens are entitled to move and reside 
freely within the territory of any of the Member States:6 to work there without 
needing a work permit; reside there for that purpose; and enjoy equal treatment 

1 Single European Act [1987] OJ L169/1.
2 Treaty Establishing the European Community (Consolidated Version), Rome 

Treaty, 25 March 1957: see Article 13. 
3 European Commission, Completing the Internal Market: White Paper from the 

Commission to the European Council COM(85) 310 final.
4 Treaty Establishing the European Community (Consolidated Version), Rome 

Treaty, 25 March 1957: see Article 48.
5 See Consolidated version of the Treaty on the Functioning of the European 

Union [2012] OJ C326/47, Article 45.
6 TFEU Article 20(2)(a).
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with nationals in access to employment without any discrimination based on 
nationality as regards employment, remuneration and other conditions.7

The right to move and reside freely within the territory of the Member States 
is one of the four components of EU citizenship.8 According to Eurostat, EU 
citizens living in an EU country other than their country of origin ‘accounted 
in 2018 for 3.9 % of total EU resident population, which was 1.2 pp more than 
in 2008’.9

Such free movement and the right to reside in another country in the EU 
have led to the following paradox: EU citizens who live in a country other 
than their country of origin have limited political rights to participate in their 
country of residence, and some of them have lost their political rights or 
have made it practically not possible to participate in the political life of their 
country of origin. This is what we call a “constitutional cacophony”.

To exemplify this, I will use the case of the recent Brexit referendum in 
the UK. The aim is to highlight the paradox that EU citizens exercising their 
free movement rights, which are economic in nature, have in essence lost 
their political rights. What makes this case a prime paradigm is the fact that 
the referendum was based on the idea that UK membership of the EU had 
a core impact on the former’s economic rights. This case, however, is far from 
unique; likewise, in Greece a referendum took place on a EU-related topic, and 

7 TFEU Article 45(2).
8 See TFEU Article 20(2)(a). The other three components are, first, ‘the right to 

vote and to stand as candidates in elections to the European Parliament and in munici-
pal elections in their Member State of residence, under the same conditions as nation-
als of that State’; second, ‘the right to enjoy, in the territory of a third country in which 
the Member State of which they are nationals is not represented, the protection of the 
diplomatic and consular authorities of any Member State on the same conditions as 
the nationals of that State’; and third ‘the right to petition the European Parliament, 
to apply to the European Ombudsman, and to address the institutions and advisory 
bodies of the Union in any of the Treaty languages and to obtain a reply in the same 
language’: see TFEU Article 20(2)(b), (c) and (d) respectively. For more details 
see Jo Shaw, ‘Citizenship: Contrasting Dynamics at the Interface of Integration and 
Constitutionalism’ in Paul Craig and Grainne De Burca, The Evolution of EU Law 
(OUP 2011) 575.

9 See Eurostat, EU citizens living in another Member State – statistical over-
view available at  https:// ec .europa .eu/ eurostat/ statistics -explained/ index .php ?title = 
EU _citizens _living _in _another _Member _State _ - _statistical _overview #Key _messages 
(accessed 21 November 2019). In particular, among EU citizens, the most numer-
ous national groups of EU citizens aged 20–64 living in an EU country other than the 
country of their origin were from Romania (2,524,000 persons), Poland (1,666,000 
persons), Italy (1,133,000 persons), Portugal (824,000 persons) and Bulgaria (562,000 
persons).
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likewise, Greeks residing in another EU country could not vote. Nor could EU 
citizens residing in Greece.10

In the case of the UK, Brexit would have a severe impact on EU citizens who 
live and work in the UK. Likewise, Brexit would equally impact British people 
who live and work in the EU. What is common between these two groups, 
beside the fact that both groups have exercised their free movement rights, is 
that most of them did not have the right to participate in the referendum.

Such asynchronous condition between socioeconomic rights and political 
rights is facilitated by the constitutional framework of the EU. The Member 
States as masters of the Treaties have created a constitutional framework that 
respects their national sovereignty, for instance by limiting the political rights 
of third country EU nationals to vote in crucial elections such as national 
elections. This arrangement, however, is not in accordance with the ideals of 
democracy, as it creates a second class of citizens with limited political rights. 
Moreover, such arrangement signals a distrust in the EU nationals of third 
countries who reside in their territories, which is equally incompatible with the 
ideals of solidarity11 among the EU nations and Member States.

This chapter is structured as follows. Section 2 examines the scope and 
depth of EU citizens’ political rights and will compare and contrast these in 
relation to their economic rights of free movement. Section 3 focuses on the 
recent referendum in the UK and examines the relevant legal framework. 
Having analysed the relevant legal framework and compared the legal frame-
work of the Brexit referendum with that of the Scottish independence referen-
dum, this chapter will conclude with a modest proposal to face such paradox. 
In particular, it will argue that Member States shall take measures at least to 
guarantee that on EU-related referenda, the electoral body shall be composed 
of both EU citizens residing within the country and nationals who reside in 
another EU country.

10 On paper, the referendum was about whether Greece should accept the bailout 
conditions proposed jointly by the European Commission (EC), the International 
Monetary Fund (IMF) and the European Central Bank (ECB), but in essence the partic-
ipation of Greece in the eurozone was at stake. See Transcript of President Jean-Claude 
Juncker's press conference on Greece, 29 June 2015, https:// ec .europa .eu/ commission/ 
presscorner/ detail/ en/ SPEECH _15 _5274, accessed 21 June 2021.

11 On the principle of solidarity see Veronica Federico and Christian Lahusen (eds), 
Solidarity as a Public Virtue? (Nomos 2018) and for further discussion on the concept 
of solidarity see Garben, ch 9 in this volume.
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2. STRONG ECONOMIC RIGHTS, WEAK 
POLITICAL RIGHTS

The legal framework of the free movement of workers has been enhanced 
and even further developed and expanded in a series of cases. For instance, 
in an early case, the European Court of Justice clarified that Member States 
cannot ‘modify the meaning of the concept of “migrant worker” and […] 
eliminate at will the protection afforded by the Treaty to certain categories of 
person’.12 Furthermore, the Court decided that EU workers’ protection from 
discrimination has extraterritorial force, and therefore it is not relevant if the 
work was done outside the EU. In particular, if workers perform their duties 
in non-member states, they are protected from the principle of non-discrimina-
tion so long as the legal relationship of employment was entered within the 
Community.13

In addition, the orthodoxy is that the term ‘worker’ includes interns, 
part-time workers and jobseekers people,14 and the protection is expanded to 
their family members.15 Interestingly, while the scope of the right is interpreted 
widely, the limits and derogations are interpreted narrowly.16 For instance, 
on the power of the Member States to limit the free movement of workers on 
grounds of public policy, security, and health,17 the Court for instance states 
that Member States cannot interpret ‘public policy’ unilaterally without being 
subject to control by the EU.18 Likewise, the exception of Article 45 paragraph 
4 pertaining to the exception of employment in the public service is also inter-
preted narrowly.19

12 Case 75/63 Mrs M. K. H. Hoekstra (née Unger) v Bestuur der Bedrijfsvereniging 
voor Detailhandel en Ambachten (Administration of the Industrial Board for Retail 
Trades and Businesses), ECLI: EU: C: 1964: 19.

13 Case C-214/94 Ingrid Boukhalfa v Bundesrepublik Deutschland, ECLI: EU: C: 
1996: 174.

14 Case C-292/89 The Queen v Immigration Appeal Tribunal, ex parte Gustaff 
Desiderius Antonissen, ECLI: EU: C: 1991: 80.

15 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 
2004 on the right of citizens of the Union and their family members to move and reside 
freely within the territory of the Member States [2004] OJ L158/77.

16 Case 139/85 R. H. Kempf v Staatssecretaris van Justitie, ECLI: EU: C: 1986: 223.
17 TFEU Article 45(3). 
18 Case 36/75 Roland Rutili v Ministre de l’intérieur, ECLI: EU: C: 1975: 137.
19 Case 152/73 Giovanni Maria Sotgiu v Deutsche Bundespost, ECLI: EU: C: 1974: 

13.
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From analysis of the relevant case law, it is obvious that the Court has been 
very active in protecting the free movement of workers.20 Given the very com-
prehensive legal framework, Member States cannot limit the exercise of this 
right in practice. With regard to political rights, the Treaty of Lisbon includes 
a plethora of provisions which establish political rights for EU citizens. The 
political dimension of EU citizenship has come to compliment the economic 
dimension. As O’Leary has put it,

the establishment and gradual constitutionalization of Union citizenship further 
confirms this recognition of free movement rights as individual rights worthy of 
protection not simply when exercised in the pursuit of economic integration but in 
their own right, as benefits conferred on Member State nationals in the context of 
the creation of an ever closer union.21

Progressively in the text of the EU Treaties, general principles with political 
connotations appeared – such as democracy and solidarity – which were 
further specified with a number of provisions.22

To begin with, Article 20(2)(b) of the TFEU provides that EU citizens 
have ‘the right to vote and to stand as candidates in elections to the European 
Parliament and in municipal elections in their Member State of residence, 
under the same conditions as nationals of that State’.23 This right of political 
suffrage – to stand for elections, or passive suffrage, and to vote, or active suf-
frage – is further specified with more specific provisions in the TFEU and the 
EU Charter of Fundamental Rights.24 In particular, an EU citizen who resides 
‘in a Member State of which he is not a national shall have the right to vote and 

20 Elsewhere, I have argued that judges at the CJEU are more keen to show activ-
ism when there is consensus in the political system. See Antonios Kouroutakis, ‘Judges 
and Policy Making Authority in the United States and the European Union’ (2014) 8(2) 
ICL Journal 186.

21 Siofra O’Leary, ‘Free Movement of Persons and Services’ in Paul Craig and 
Grainne De Burca (ed), The Evolution of EU Law (OUP 2011) 507.

22 For more details regarding the initial values defended by the EU treaties 
see Federico Mancini, Democracy and Constitutionalism in the European Union: 
Collected Essays (Hart Publishing 2000) 31.

23 TFEU 20(2)(b). Moreover, the right to participation in political processes is com-
plemented by the European Citizens’ Initiative, which complies with the concept of 
participatory democracy, allowing one million EU citizens who reside in at least one 
quarter of the Member States to ‘invite the Commission to submit a proposal for a legal 
act to implement the EU Treaties’: see TFEU 24 and Regulation (EU) No 211/2011 of 
the European Parliament and of the Council of 16 February 2011 on the citizens’ initi-
ative [2011] OJ L65/1.

24 See Articles 39 and 40 CFREU.
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to stand as a candidate at municipal elections in the Member State in which he 
resides, under the same conditions as nationals of that State’.25

According to Article 22(2), and without prejudice to Article 223(1) and 
to the provisions adopted for its implementation, ‘every citizen of the Union 
residing in a Member State of which he is not a national shall have the right 
to vote and to stand as a candidate in elections to the European Parliament in 
the Member State in which he resides, under the same conditions as nationals 
of that State’.

Both rights are subject to detailed arrangements with secondary legislation 
which may provide for derogations.26 Accordingly, in line with secondary 
legislation pertaining to municipal elections, national governments may decide 
that leaders of local and municipal authorities such as mayors can only be 
nationals of that country – thus excluding other EU citizens – and they may 
require a minimum period of residence for EU citizens in order to participate 
in local elections where EU citizens comprise more than 20 per cent of the 
voting population.27

Likewise, pertaining to the EU parliamentary elections, according to sec-
ondary legislation, a national government may require a minimum period of 
residence for EU citizens in order to participate in European elections, where 
EU citizens comprise more than 20 per cent of the voting population.28

Furthermore, the TFEU includes a specific provision requiring the 
Commission to report to the European Parliament, to the Council and to the 
Economic and Social Committee every three years.29 Accordingly, in 2017 the 
Commission reported Union developments on these issues and noted:

Being a European citizen also means enjoying political rights. Every adult EU 
citizen has the right to vote in European Parliament elections. Mobile EU citizens 
have the right to vote in their country of residence, or in their country of origin. This 
right is not exercised as fully as it could be.30

25 TFEU 22(1).
26 See TFEU 22(1) and 22(2) respectively. 
27 See Council Directive 94/80/EC of 19 December 1994 laying down detailed 

arrangements for the exercise of the right to vote and to stand as a candidate in munici-
pal elections by citizens of the Union residing in a Member State of which they are not 
nationals [1994] OJ L368/38.

28 See Council Directive 93/109/EC of 6 December 1993 laying down detailed 
arrangements for the exercise of the right to vote and stand as a candidate in elections to 
the European Parliament for citizens of the Union residing in a Member State of which 
they are not nationals [1993] OJ L329/34.

29 TFEU 25.
30 European Commission, Report on the EU Citizenship Report 2017: Strengthening 

Citizens’ Rights in a Union of Democratic Change (2017/2069(INI)) p.17.
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Considering the relevant law, we conclude that EU citizens lacking the nation-
ality of the Member State in which they reside have rather limited rights to 
vote and stand in national and regional elections in that state.31 Moreover, the 
Treaties do not regulate the rights of EU citizens who reside in another country 
to participate in voting in their country of origin during national, regional or 
local elections.32

In addition, it seems that EU citizens who reside in an EU Member State 
other than that of their nationality do not have a clear preference on where they 
want to vote. In particular, according to Eurobarometer 2015, regarding the EU 
parliamentary elections, ‘44% of Europeans say they would prefer to vote for 
the candidates in the country in which they are residing and 45% would prefer 
to vote for candidates in their country of origin’.33

The analysis above has shown that EU political rights are subject to an 
incomplete framework. Such incomplete legal framework was remarked upon 
by the Commission as long ago as 2004, when it stated: ‘This loss of the right 
to vote in national elections in the country of nationality because of the exer-
cise of the right to move in another EU country is perceived by Union citizens 
as a gap in their political rights.’34

Given this, the Commission recommended that Member States of the EU 
that do not allow their citizens to vote because they are resident in another 
Member State should remove this residence condition and readmit their 
nationals to the electoral rolls.35 In practice, however, no steps were taken, 

31 For more details see Jo Shaw, ‘EU Citizenship and Political Rights in an 
Evolving European Union’ (2007) 75 Fordham Law Review 2549.

32 Dimitry Kochenov, ‘Free Movement and Participation in the Parliamentary 
Elections in the Member State of Nationality: An Ignored Link?’ (2009) 16(2) 
Maastricht Journal of European and Comparative Law 197.

33 Flash Eurobarometer 431, Report Electoral Rights November 2015 p. 22. 
34 European Commission, 2014/53/EU: Commission Recommendation of 29 

January 2014 addressing the consequences of disenfranchisement of Union citizens 
exercising their rights to free movement [2014] OJ L32/34 [9].

35 ‘1. Where Member States’ policies limit the rights of nationals to vote in national 
elections based exclusively on a residence condition, Member States should enable 
their nationals who make use of their right to free movement and residence in the Union 
to demonstrate a continuing interest in the political life in the Member State of which 
they are nationals, including through an application to remain registered on the elec-
toral roll, and by doing so, to retain their right to vote. 2. Where Member States allow 
their nationals residing in another Member State to retain their right to vote in national 
elections through an application to remain registered on the electoral roll, this should 
be without prejudice to the possibility for those Member States to put in place propor-
tionate accompanying arrangements, such as reapplication at appropriate intervals. 3. 
Member States that allow their nationals residing in another Member State to retain 
their right to vote in national elections through an application or a reapplication to 
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as in ‘five Member States the legal regimes currently applicable may lead to 
a situation where Union citizens residing in other Member States could lose 
their right to vote solely on the ground that they have been residing abroad for 
a certain period of time’;36 further, another country does not facilitate expats’ 
right to vote.

Based on the primary and secondary law of the EU, a failure to synchronise 
socioeconomic and political rights is recorded. Such failure is not random but 
systemic. It is in reality a constitutional cacophony tolerated by the masters of 
the Treaty, which indicates the substantive priorities of the Union.

However, the socioeconomic dimension, when not coupled with the politi-
cal dimension, leaves the Union vulnerable to crisis that exacerbates the lack 
of political context in the EU and makes the constitutional cacophony even 
louder. A crisis exemplifying such systemic failure at the EU was recorded 
during the Brexit process.

3. THE EU CITIZENSHIP PARADOX AND THE 
CASE OF THE BREXIT REFERENDUM

The EU citizenship paradox was exemplified in the recent Brexit referendum 
in the UK, which was EU-relevant. The question put to the electorate was 
whether UK should remain a member of or leave the EU. A fortiori, such 
decision would impact the rights of and the status quo for EU citizens who live 
in the UK, and the rights of UK citizens living in the EU.

The European Union Referendum Act, the law that set out the details of the 
referendum, was enacted in 2015.37 According to its section 2, those entitled to 
vote in the referendum were British, Irish and Commonwealth citizens living 
in the UK. 38 This meant that even EU citizens from Malta and Cyprus could 

remain registered on the electoral roll should ensure that all relevant applications may 
be submitted electronically. 4. Member States providing for the loss of the right to vote 
in national elections by their nationals residing in another Member State should inform 
them by appropriate means and in a timely manner about the conditions and the practi-
cal arrangements for retaining their right to vote in national elections.’

36 European Commission, ‘Communication from the Commission to the European 
Parliament, the Council, the European Economic and Social Committee and the 
Committee of the Regions Addressing the consequences of disenfranchisement of 
Union citizens exercising their right to free movement COM/2014/033’ final.

37 The European Union Referendum Act 2015 (c. 36).
38 The European Union Referendum Act 2015 (c. 36) section 2. ‘Entitlement to 

vote in the referendum
(1) Those entitled to vote in the referendum are—
(a) the persons who, on the date of the referendum, would be entitled to vote 

as electors at a parliamentary election in any constituency,
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participate in such core political process. Britons who had lived abroad for 
fewer than 15 years could also vote.39

To begin with, the composition of the electoral body is a core issue related 
to the principle of national sovereignty and relevant to the principle of 
self-determination of each nation. This explains why the EU Member States 
are reluctant to extend to EU citizens the right to participate in states’ core 
political processes. In reality, national sovereignty prevails and does not leave 
any room for mutual recognition of non-national EU citizens to participate in 
the political process. As a result, sovereignty outweighs both the principle of 
solidarity among Member States and the principle of democracy, by limiting 
participation and by creating a secondary class of EU citizens with limited 
political rights.

Interestingly, there exist counter-forces to reverse the equilibrium in 
favour of solidarity and democracy. During the referendum of 23 June 2016 
an amendment was proposed, with the aim to allow the participation of EU 
nationals living in the UK.40 However, the amendment was rejected.41 This 
signals that the forces to reverse the primacy of sovereignty over solidarity and 
democracy at pan-European level are not currently in the ascendancy.

The 15-year rule meant some Britons who exercised their right of free 
movement in the EU were not given the right to vote. An amendment was pro-
posed with the aim of allowing the participation of UK nationals having lived 
outside of the UK for more than 15 years, but it was rejected.42

The 15-year rule was challenged before numerous courts and on different 
legal grounds. It was found to be compatible with the European Convention on 

(b) the persons who, on that date, are disqualified by reason of being peers 
from voting as electors at parliamentary elections but— (i)would be 
entitled to vote as electors at a local government election in any electoral 
area in Great Britain, (ii)would be entitled to vote as electors at a local 
election in any district electoral area in Northern Ireland, or (iii)would be 
entitled to vote as electors at a European Parliamentary election in any 
electoral region by virtue of section 3 of the Representation of the People 
Act 1985 (peers resident outside the United Kingdom), and

(c) the persons who, on the date of the referendum— (i)would be entitled to 
vote in Gibraltar as electors at a European Parliamentary election in the 
combined electoral region in which Gibraltar is comprised, and (ii) fall 
within subsection (2).

(2) A person falls within this subsection if the person is either—
(a) a Commonwealth citizen, or (b) a citizen of the Republic of Ireland.’

39 See section 3 of the Representation of the People Act 1985. 
40 HC Deb (7 Sep 2015) Vol 599 Col 128.
41 HC Deb (7 Sep 2015) Vol 599 Col 128.
42 HC Deb (7 Sep 2015) Vol 599 Col 129.

Ann-Christine Hartzén, Andrea Iossa, and Eleni Karageorgiou - 9781800885516
Downloaded from PubFactory at 08/24/2022 01:29:31PM

via free access



Strong economic rights, weak political rights in the EU 113

Human Rights.43 Moreover, it was found to be compatible with EU law. In par-
ticular, a challenge was brought before the courts of the UK as to whether the 
15-year rule, with regard to the EU referendum, was an unjustified restriction 
on the rights of free movement.44 The UK court rejected the claim and held that 
‘Parliament could legitimately take the view that electors who satisfy the test 
of closeness of connection set by the 15 year rule form an appropriate group to 
vote on the question whether the United Kingdom should remain a member of 
the European Union or leave the European Union’.45

While the UK courts did not send a preliminary question to the Court of 
Justice of the European Union (hereinafter the CJEU), the CJEU did examine 
a challenge to the 15-year rule on different grounds. After the UK notified 
the EU of its intention to withdraw from the EU in March 2017 according to 
Article 50 of the TFEU, and the Council decided to authorise the European 
Commission to open negotiations with the UK, UK nationals who were denied 
the right to vote in the referendum of 23 June 2016 because of the 15-year 
rule brought an annulment action in the General Court of the European Union 
under Article 263 of the TFEU.46

They asked the Court to quash decisions of the Council which they claimed 
breached EU law. In particular, the applicants claimed that

the Council and the United Kingdom should have sought judicial review of the con-
stitutionality of the notification of the intention to withdraw pursuant to the principle 
of sincere cooperation provided for in Article 4(3) TEU, and that the Council should 
have requested the opinion of the Court as to the compatibility with the Treaties of 
depriving expatriate UK citizens of the right to vote and of their indirect representa-
tion by MPs, pursuant to Article 218(11) TFEU. They add that to dismiss the present 
action for inadmissibility would infringe the principle of democracy.47

43 The European Court of Human Rights first referred to this issue in Matthews v 
United Kingdom (1999) 28 EHRR 361 (ECHR) [65]: ‘persons who are unable to take 
part in elections because they live outside the jurisdiction, as such individuals have 
weakened the link between themselves and the jurisdiction.’ However, in Shindler v 
The United Kingdom the ECtHR found that the 15-year rule is not a violation of Article 
3 of Protocol No. 1 in restricting the right to Mr Shindler’s right to free elections. See 
Shindler v The United Kingdom ECHR 19840/09; Bailii [2010] ECHR 2222.

44 Shindler & Anor v Chancellor of the Duchy of Lancaster [2016] EWHC 957 
(Admin).

45 Shindler & Anor v Chancellor of the Duchy of Lancaster [2016] EWHC 957 
(Admin) [58].

46 Case T-458/17, Harry Shindler and Others v Council of the European Union, 
ECLI: EU: T: 2018: 838.

47 Case T-458/17 Shindler (n 46), [28].
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However, the Court decided that the case was inadmissible because the 
Council decision was a preparatory decision which did not produce binding 
legal effects capable of affecting the applicants’ interests. The CJEU likewise 
rejected the appeal.48

In the Shindler case the argument was raised that depriving EU citizens of 
their political rights due to their exercise of economic rights is an infringement 
of the principle of democracy, which is set out, inter alia, in the preamble to the 
EU Treaty, in Article 2 TEU and in the preamble to the Charter of Fundamental 
Rights of the European Union. The CJEU rejected such argument.

While the Court’s stance was reasonable, as this was an issue relevant to the 
constitutional setting of the Member State, it confirms the EU constitutional 
cacophony. Although on paper the EU is founded on the ideals of democracy, 
in practice economic rights have more significance and political rights are of 
limited importance. Moreover, although the Court as an institution has shown 
activism on the establishment of the autonomy of the EU and on the expansion 
of economic rights, with its teleological methodology to interpret gaps in the 
text of the Treaties, with the exception of only a few cases49 the Court has 
shown deference to Member States regarding the political dimension of EU 
citizenship.50

While the judiciary is not well positioned to expand the constitutional fabric 
of the EU, it could have stressed such cacophony and urged Member States 
to take action in order to resolve it. Such action is not unprecedented for the 
judicial branch. For instance, in South Africa, the government outsourced 
management of the payment of pensions and social grants to a private entity 
through an unfair procedure; the Constitutional Court, although recognising 
the irregularities and declaring the contract invalid, did not suspend the 
operation of the contract because of its concern for the well-being of a large 
portion of citizens who are dependent to those benefits.51 Hence, the Court both 

48 C-755/18 P Appeal brought on 30/11/2018 by Harry Shindler and Others against 
the judgment of the General Court (Ninth Chamber, Extended Composition) delivered 
on 26 November 2018 in Case T-458/17 Shindler and Others v Council, ECLI: EU: C: 
2019: 221.

49 See for instance Case C-300/04 M. G. Eman and O. B. Sevinger v College van 
burgemeester en wethouders van Den Haag, ECLI: EU: C: 2006: 545.

50 Weiler has argued that EU law was developed via legal means when the political 
process was unable to  further develop EU law. See Joseph Weiler, ‘The Community 
System: The Dual Character of Supranationalism’ (1981) 1(1) Yearbook of European 
Law 267; Joseph Weiler, ‘The Transformation of Europe’ (1991) 100(8) Yale Law 
Journal 2403, 2412–31.

51 Allpay Consolidated Investment Holdings (Pty) Ltd & others v Chief Executive 
Officer of the South African Social Security Agency & others 2014 (4) SA 179 (CC) 
[78].
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recognised the cacophony and at the same time ordered the political branch to 
remedy the situation.

In like manner, the CJEU could have recognised the disparity between soci-
oeconomic and political rights, and could have urged the EU’s and Member 
States’ institutions with decision-making power to fulfil their duty to enhance 
EU citizens’ political rights in accordance with the Treaties and the principle 
of democracy. In practice, such judicial stance is not unknown in the EU 
edifice. Suffice it to mention here the so-called Solange I52 and Solange II 
cases.53 While the EU constitutional system lacked a human rights framework, 
the Constitutional Court of Germany recognised such cacophony54 and, years 
later, in accordance with the jurisprudence of the CJEU (at that time ECJ) on 
human rights, it showed more restraint.55

However, it is interesting to compare and contrast the recent referendum in 
Scotland on a similar topic: whether Scotland would remain part of the United 
Kingdom or become independent. This referendum indirectly had EU-related 
complications, as Scotland’s departure from the Union would automatically 
have meant Scotland’s departure from the EU.56 Interestingly, in the Scottish 
referendum all Britons, including English citizens, residing in Scotland had the 
right to vote, along with Irish and Commonwealth citizens living in Scotland, 
and, interestingly, citizens of the EU living there.57

52 Internationale Handelsgesellschaft mbH v Einfuhr- und Vorratsstelle für 
Getreide und Futtermittel [1974] 2 CMLR 540.

53 Re Wünsche Handelsgesellschaft [1987] 3 CMLR 225.
54 Internationale Handelsgesellschaft mbH v Einfuhr- und Vorratsstelle für 

Getreide und Futtermittel [1974] 2 CMLR 540, 549–50. The Court ruled that in ‘the 
hypothetical case of a conflict between Community law and […] the guarantees of 
fundamental rights in the Constitution […] the guarantee of fundamental rights in 
the Constitution prevails as long as the competent organs of the Community have not 
removed the conflict of norms in accordance with the Treaty mechanism’.

55 Re Wünsche Handelsgesellschaft [1987] 3 CMLR 225, 265.
56 Letter from José Manuel Barroso to Lord Tugendhat, dated 10 December 

2012: www .parliament .uk/ documents/ lords -committees/ economic -affairs/ S cottishInd 
ependence/ EA68 _Scotland _and _the _EU _Barroso %27s _reply _to _Lord _Tugendhat 
_101212 .pdf (accessed 11 November 2019).

57 See Scottish Independence Referendum (Franchise) Act 2013, section 2: 
Those entitled to vote in an independence referendum

(1) A person is entitled to vote in an independence referendum if, on the date on 
which the poll at the referendum is held, the person is—
(a) aged 16 or over,
(b) registered in either— (i) the register of local government electors main-

tained under section 9(1)(b) of the 1983 Act for any area in Scotland, or 
(ii) the register of young voters maintained under section 4 of this Act 
for any such area,

(c) not subject to any legal incapacity to vote (age apart), and
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The Scottish referendum highlights a best practice in terms of the compo-
sition of the electoral body with regard to referenda that substantially affect 
EU citizenship. As a result, we would suggest that Member States should take 
measures to guarantee that where EU-related referenda are concerned, the 
electoral body shall include EU citizens residing within the country as well 
as nationals who reside in another EU country. The role of EU institutions 
in seeking to resolve this paradox and remedy such cacophony should not be 
underestimated. Given, for instance, that the Commission has already spotted 
the problem, it should take the initiative to create an environment of mutual 
trust among the Member States and work on relevant legislative proposals. 
Best practices should be commended and serve as exemplars for other Member 
States to replicate and develop further.

4. CONCLUSION

The analysis above has shown the theoretical and practical implications of 
the EU constitutional cacophony for EU citizenship. Despite the fact that the 
Treaties on a number of provisions refer to the idea of democracy, in practice 
the economic dimension of EU citizenship is more relevant. This has an impact 
on citizens’ political rights, which are not equally protected, and under some 
circumstances the exercise of the economic rights de facto weakens the polit-
ical rights.

This was shown with the Brexit referendum in particular, during which 
neither UK expats living in another EU country for more than 15 years, nor 
most of the EU citizens living in the UK, had the right to vote.

Such cacophony is caused mainly by Member States’ reluctance to relin-
quish part of their sovereignty in order to implement the solidarity between 
peoples requested by the EU Treaties, by strengthening electoral participation 
and democracy at the national level.

While the composition of the electoral body is a core issue related to the prin-
ciple of national sovereignty and relevant to the principle of self-determination 
of each nation, where a referendum is organised which substantially affects 
EU citizenship Member States should follow the paradigm of the Scottish 
referendum and include in the electoral body both EU citizens residing within 
the country and nationals who reside in another EU country.

(d) a Commonwealth citizen, a citizen of the Republic of Ireland or a rele-
vant citizen of the European Union.
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7. The solidarity constitution in the EU: 
refugees and asylum as litmus test
Joxerramon Bengoetxea

1. INTRODUCTION

Solidarity is an important value for any community, and the EU Treaties aptly 
proclaim it. This evaluative commitment should deliver law and policies that 
enact solidarity in different areas, including that of Justice and Home Affairs. 
After this introductory section, section 2 of this chapter analyses solidarity 
as a value in the EU, going through the bonds and networks of solidarity to 
and between ‘strangers’, and how solidarity has been put to the test, since the 
entry into force of the Lisbon Treaty. Section 3 takes as a case study refugees 
seeking asylum in Europe and how European solidarity works (or fails), 
finding a stark contrast between the value of solidarity proclaimed by the 
Treaties and the practice of EU policy. In particular, it identifies a shift from 
a principle-based towards a more securitised approach in which the ‘security’ 
constitution is placed above the ‘solidarity’ constitution. Section 4 concludes 
and is a call to recover the spirit of solidarity in practice and policy design, 
reclaiming its constitutional status within the EU legal system.

2. BONDS AND NETWORKS OF SOLIDARITY IN 
THE EU

Europe is in a multidimensional and multitemporal process of constitutional-
isation that ranges from juridical and political constitutions to sectoral ones, 
namely micro- and macro-economic, social and security constitutions.1 This 
chapter builds on Kaarlo Tuori’s theory to suggest another dimension, namely 
the solidarity constitution, which very well fits his theory as the alter ego of 
the social constitution. When facing strangers, communities can adopt differ-
ent approaches within a scale ranging from solidarity – that is, protection and 

1 Kaarlo Tuori, ‘The Many Constitutions of Europe’ in Kaarlo Tuori and Suvi 
Sankari (eds), The Many Constitutions of Europe (Ashgate 2010).
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welcome – to security – that is, control and exclusion. Essential to European 
integration, solidarity is a matter of scale and degree. Within a community, it 
is a unilateral individual or collective response providing help, assistance or 
support to another person or group and driven by a feeling of empathy based 
on their real or perceived needs, and on the common good of the community. 
Solidarity applies not only within communities or peoples but also between 
them. It answers to the perception of need and the drive to provide support, 
and is based on cosmopolitan values like our shared human dignity, the higher 
common good in global justice and our shared environmental destiny.

Solidarity gives rise to a moral duty of support, stronger than generosity 
but weaker than the obligation involved in family bonds, love or close friend-
ship. It extends to people we do not know, to strangers. Their needs, and our 
empathic sentiment towards them, trigger our support to the extent that we 
consider them as part of our larger community. Even though a legal right of the 
needy to solidarity or a correlative legal duty of solidarity by the well-off are 
contested claims in the absence of specific engagement by the parties involved, 
it nevertheless remains arguable that mutual empathy and support constitute 
bonds of implied reciprocity and commonality of fate generating social trust.2

The EU is, thus, a system of solidarity with, and between, strangers. 
Historically, nation-states created national systems of solidarity through basic 
education, national broadcasting media, military conscription, public health 
provision, social security and other social services, with language, ethnicity 
and religion being additional community-building factors related to solidarity. 
These factors mix in different ways, sometimes forming regional variations.3 
National systems of solidarity benefited the nationals of the state, excluding 
non-nationals. Foreigners were strangers, increasingly so, as the nation-state 
was becoming a bureaucratic welfare state. International law at best enabled 
the free movement of goods through commercial agreements. A single 
customs territory was the first step in the unification of Germany in the second 
half of the nineteenth century and, when suggested for Western Europe after 
the Second World War, it was considered a revolutionary novelty in interna-
tional cooperation. It is thus easy to understand how insightful Jean Monnet 

2 For a summary of the history and centrality of ‘solidarity’ in sociological theory 
see Reza Banakar, ‘Law, Love and Responsibility: A Note on Solidarity in EU Law’ in 
Reza Banakar, Karl Dahlstrand and Lotti Ryberg Welander (eds), Festskrift till Håkan 
Hydén (Juristförlaget i Lund 2018). A more detailed analysis is in Eleni Karageorgiou, 
Rethinking Solidarity in European Asylum Law (PhD thesis, Lund 2018), ch 7.

3 See for instance the classification of the different regimes made by Gøsta 
Esping-Andersen, The Three Worlds of Welfare Capitalism (Princeton University Press 
1990).
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was in his vision of uniting persons rather than coalescing states,4 and how 
ambitious the European Communities vision was in aiming to achieve ‘an ever 
closer union among the peoples of Europe’, not among states. Member States 
were not seen as an end in themselves, but rather as the technical instrument 
of institutional and regulatory integration of citizens in a supranational sphere.

Integration was to be realised by creating first a common market and later 
a single market, going far beyond known systems of free trade and customs 
unions (free movement of goods) to embrace the free movement of persons 
(workers, self-employed and non-active persons alike, including the freedom 
of movement for services and the freedom of establishment). This is where 
peoples and citizens get directly involved. Free movement of persons included 
the right to move and reside within the territory of any of the Member States, 
which thus became the territory of the Union, also as regards persons. This 
new common territory involved eliminating border controls, something that 
was not perfectly accomplished throughout the Union.5 Free movement of 
persons started with migrant workers and self-employed professionals, but 
eventually extended to all citizens. With the introduction of Union citizenship 
Member States gradually lose full dominion over populations, no longer decid-
ing who can or cannot enter or leave, or who can stay within their borders.6

At least symbolically, those who, until the creation of the EU, were 
étrangers, or at best economic factors of production (employed workers, 
self-employed professionals or members of their families), suddenly became 
fellow citizens in a common polity – the EU – and for many essential purposes 
Member States could no longer treat them as strangers.7 Part Two of the TEU 
is aptly entitled ‘non-discrimination and citizenship of the Union’, and prohib-
its discrimination on the grounds of nationality. Solidarity is thus materialised 
through free movement rights, through the elimination of barriers that hinder 
free movement in the territory of the Union, and through the prohibition of any 
form of discrimination on the basis of nationality. In other words, as regards 
citizens of the Union, the Treaty allows no distinction between national and 

4  ‘Nous ne coalisons pas des Etats, nous unissons des hommes.’ Speech given at 
the National Press Club, Washington DC, 30 April 1952.

5 The UK (and Ireland) did not participate in the Schengen agreement, but 
Norway, Iceland and Switzerland did. More importantly, the application of Schengen is 
often suspended by some Member States, invoking the emergency clause. Borders and 
frontiers are reinstated with the ‘state of exception’, which reaffirms national control – 
as witnessed currently with regard to the Covid-19 pandemic: see the Introduction to 
the present volume.

6 None of the three dimensions of citizenship – civil, political and social – has 
really materialised since the citizenship of the Union was introduced in the Maastricht 
Treaty, but free movement has. See Antonios Kouroutakis, ch 6 in this volume.

7 Samuli Hurri, The Birth of the European Individual (Routledge 2014).
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stranger. With the first citizenship case decided by the ECJ,8 a new form of 
transnational solidarity between citizens of the EU was, in fact, affirmed.

With Brexit, discrimination on grounds of nationality is back and an alter-
native to the single market, a panacea to keep nationals together by excluding 
outsiders, building on visions of a free, more caring, inward-looking welfare 
state – a protection of ‘us’ from the threat of ‘others’ – is promised.9 Fraternité 
shrinks to fellow nationals. Post-Brexit, the EU has the chance to demonstrate 
that it takes the solidarity constitution seriously, also towards ‘strangers’. The 
refugee question, discussed below, provides a good testing ground to measure 
this commitment.

2.1 Solidarity as ‘Federalism from Below’

European integration is thus based on bonds of solidarity; it ‘connects peoples’ 
in networks of trust. The institutionalisation and concretisation of mutual 
solidarity is the gist of European integration – its ultimate telos. But there 
is a growing gap between the grandiosity of its values (Article 2 TEU) and 
missions (Article 3 TEU), on the one hand, and the mediocrity of its tools and 
rigidity of its decision-making, on the other. As Monar has argued, ‘solidarity 
in the EU is still more of an instrument to address certain functional challenges 
rather than a community value and constitutional principle’.10 Member States 
should be instruments, not ends: they coalesce, pace Monnet, so that peoples 
and citizens can unite, ever more closely, in networks of factual solidarity that 
make war unthinkable.11 This is, in essence, the ethos of the Schuman decla-
ration, adopted in 1950. European integration should not pivot on the states 

8 Case C-85/96 María Martinez Sala v Freistaat Bayern, ECLI: EU: C: 1998: 217, 
confirmed in the ratio in Case C-184/99 Rudy Grzelczyck v Centre public d’aide sociale 
d’Ottignies-Louvain-la-Neuve, ECLI: EU: C: 2001: 458.

9 Juhn Judis, The Populist Explosion: How the Great Recession Transformed 
American and European Politics (Columbia Global Reports 2016); see also Juhn Judis, 
‘Us v Them: the birth of populism’ (The Guardian, 13 October 2016).

10 Jörg Monar, ‘The AFSJ Two Decades after Tampere: Institutional Balance, 
Relation to Citizens and Solidarity’ in Sergio Carrera, Deirdre Curtin and Andrew 
Geddes (eds), 20 Year Anniversary of the Tampere Programme: Europeanisation 
Dynamics of the EU Area of Freedom, Security and Justice (EUI 2020). But see Daniel 
Thym and Evangelia Tsourdi, ‘Searching for solidarity in the EU asylum and border 
policies: Constitutional and operational dimensions’ (2017) 24(5) Maastricht Journal 
of European and Comparative Law 605, who hold that solidarity in EU law has con-
stitutional significance and ‘can be compared to a growing tree: it develops different 
branches that all rest on a common trunk and continue to relate to each other in balanc-
ing the overall stability of the tree when it gains height and volumen’.

11 Ernst B. Haas, The Uniting of Europe (Notre Dame 2004), Alec Stone Sweet 
and Wayne Sandholtz (eds), European Integration and Supranational Governance 
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and their national governments, central as they are, but rather on citizens and 
peoples.

Uniting persons and peoples in any polity is an ambitious endeavour which 
involves the creation of public and institutional spaces, allowing for the devel-
opment of a shared cultural and political identity, and the arrangement of soli-
darity, combining distributive and redistributive institutions. This foundational 
aspiration of European integration is an aim or finalité of the EU, a complex 
federal polity aiming at ‘an ever closer union among the peoples of Europe’ 
(Preamble and Article 1 TEU) where distributive and redistributive functions 
and institutions coordinate at all levels. Connecting peoples involves not only 
devising spaces of shared government where peoples decide jointly on matters 
of common concern, but also respecting forms of self-determination where 
those peoples or demoi govern themselves democratically.12

This project of (federal) solidarity, coalescing states, integrating peoples 
and uniting citizens in common European institutions is under attack by zealot 
nationalists who advocate returning to ‘nation first’ forms of solidarity. At 
one end, defenders of the nation-state pushback call for greater integration by 
reverting to populism. At the other end, defenders of the Euro-state see the 
Union as an irreversible Hegelian historical necessity, an inevitable outcome 
of a hegemonic, cosmopolitan and liberal project. Somewhere in the middle, 
European federalists insist that membership of the Union is precisely the 
result of a free choice of the people, respecting solidarity, subsidiarity and 
self-government. As Banakar argued, ‘the assumption that the Member States 
can be united by solidarity at the transnational level, while their citizens remain 
divided at the national level and sceptical of the EU institutions’ legitimacy, is 
a sociological misnomer’.13 Instead, bottom-up European federalism or ‘feder-
alism from below’ respects the original sovereignty of the peoples that freely 
come together in a spirit of solidarity and cooperation, jointly setting up public 
institutions to govern common issues.

2.2 Solidarity in the EU Treaties

The Treaties take a high-scale approach to solidarity. On the international 
scene, ‘Member States shall show mutual solidarity’ (Article 32 TEU) and 
since solidarity ‘binds Europe and the overseas countries’, the Member States 
desire to ensure the development of their prosperity, in accordance with the 

(OUP 1998) and A. Stone Sweet, Wayne Sandholtz and Neil Fligstein (eds), The 
Institutionalization of Europe (OUP 2001).

12 Zygmunt Bauman, A Chronicle of Crisis 2011–2016 (Social Europe 2017) ch 22.
13 Banakar (n 2).
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principles of the Charter of the United Nations (Preamble TFEU). Likewise, 
Articles 3 and 21 TEU proclaim equality and ‘solidarity and mutual respect 
among peoples’. They add an interesting dimension – time – where Article 
3 TEU mentions ‘solidarity between generations’,14 sketching some form of 
intergenerational solidarity. International solidarity is a matter of degree: as 
a minimum, as in Article 31 TEU, it implies that a Member State ‘refrain from 
any action likely to conflict with or impede Union action based on’ a Council 
decision requiring operational action of the Union in external affairs, and it 
requires the other Member States to respect its position.

Solidarity reaches more intense degrees internally, within the Union. In the 
Area of Freedom, Security and Justice (AFSJ), Article 67(2) TFEU prescribes 
a ‘common policy on asylum, immigration and external border control, based 
on solidarity between Member States, which is fair towards third-country 
nationals’. Article 122 TFEU also contemplates an enhanced ‘spirit of solidar-
ity’, requiring assistance with energy supply where a Member State is facing 
severe difficulties in the supply of certain products or is seriously threatened 
with severe difficulties caused by natural disasters or exceptional occur-
rences beyond its control. In such cases the Council, on a proposal from the 
Commission, may grant, under certain conditions, Union financial assistance 
and inform the Parliament.

Most significantly, the Lisbon Treaties have enshrined a solidarity clause 
in Title VII of Part Five (External Action). Article 222 TFEU provides that 
‘the Union and its Member States shall act jointly in a spirit of solidarity if 
a Member State is the object of a terrorist attack or the victim of a natural or 
man-made disaster’, mobilising ‘all the instruments at its disposal, including 
the military resources made available by the Member States’ upon the request 
of the Member States’ political authorities. This will put to test the spirit of 
solidarity connecting peoples. External action relating to the Covid-19 pan-
demic, treated by the World Health Organisation as a ‘natural or man-made 
disaster’, would require the Union and its Member States to provide financial 
assistance (Article 122 TFEU) and mobilise all available instruments (Article 
222 TFEU) where necessary. The Recovery Plan for Europe, coupled with 
NextGenerationEU, arguably does precisely that.15

In light of the above, solidarity starts as a value (Article 2 TEU); continues 
as a principle informing the policies on border checks, asylum and immigra-
tion, and their implementation (Article 80 TFEU); moves to a conditional 

14 Other dimensions are the spatial-geographical (between states), the personal 
(refugee protection) or the structural–institutional (institutions of solidarity such as 
redistributive mechanisms or social security).

15 Next Generation EU https:// ec .europa .eu/ info/ strategy/ recovery -plan -europe _en 
accessed 31 March 2021.
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permission (Article 122 TFEU); and culminates as a full-blown obligation 
(Article 222 TFEU and in Declaration 37 on Article 222 TFEU). As a practical 
reason – value, preference or spirit – solidarity feeds into the law in the form 
of (i) a legal value or general principle of law, aiding legal construction and 
systemic interpretation, generating legal standards and directly informing 
norms; or (ii) concrete legal rules, as in Articles 78(3) and 80 TFEU, providing 
for fair sharing of responsibilities relating to refugee protection;16 or Article 
222 TFEU and Declaration 37, which turn solidarity into a legal obligation, 
Member States choosing the means to comply.

Solidarity is not only a matter of degree but also a matter of scale, a ques-
tion of elevating the geographical sphere of community, since it obtains in 
the different levels and spheres from the social group or community, through 
the public institutions and the multiple administrative levels within states, 
all the way to the international sphere. Being between national and interna-
tional spheres, European integration adds something qualitatively new to 
state-national solidarity, the dimension of scale and variable geometry. But as 
a cosmopolitan project based on shared humanity, European solidarity should 
not stop at the frontiers of Europe to create an enclosure, a sort of Festung 
Europa. The ‘tsunami’ of crisis waves affecting Europe17 throughout the 
twenty-first century has been testing the EU’s solidarity at all levels. In the 
following paragraphs, the analysis will focus on the so-called 2015 European 
refugee crisis.

3. THE STRUGGLE FOR SOLIDARITY IN THE 
CASE OF REFUGEES

The elimination of internal frontiers and the creation of a new institution of EU 
law, citizenship of the Union, came with the strengthening of external borders 
and with a new category, the non-EU citizen, that is, third-country nationals 
or stateless persons. For them, entering the territory of the EU – crossing its 
external frontiers – became increasingly harder, and subject to strict controls. 
The Schengen agreement on the gradual abolition of checks at common 

16 Pursuant to Article 80 TFEU, the principle of solidarity can deliver concrete 
legal and policy measures. In this sense solidarity is more than a guide to interpreta-
tion; it is a source of regulation and a ground for constitutional review. It has norma-
tive implications, at a minimum, delegating power to Member States’ governments and 
EU institutions to reach compromises and make rules aiming at a fair distribution of 
asylum-related responsibilities: Karageorgiou (n 2) 234–5.

17 For instance, the attacks of 11 September 2001 and jihad terrorism; a failed con-
stitutional treaty; the financial (sub-prime) crisis; economic and social crises; refugee 
and humanitarian crises; populism; the Ukraine issues; Brexit; the Covid-19 pandemic.
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borders in the mid-1980s and the creation of the EU in 1992 coincided with 
the re-emergence of discourses about ‘fortress Europe’, referring to its immi-
gration policy.18

Inside the EU, solidarity was to apply to all persons, starting with EU 
citizens. Since the EC Treaty reforms signed in Amsterdam (1997) and the 
Tampere action programme on the AFSJ (1999),19 the need to extend this 
system of solidarity to a special group of non-citizens, that is, refugees and 
asylum seekers, was also contemplated as a political necessity. This was for-
mally embodied in the Dublin Convention and Regulations, which make up an 
embryonic Common European Asylum System – a not very systematised20 set 
of regulations, directives and decisions that develops, at EU level, the corner-
stone of the international legal regime for the protection of refugees, that is, 
the 1951 United Nations Convention Relating to the Status of Refugees (also 
known as Geneva Convention).21 Although the EU is not a contracting party 
to the Geneva Convention, its Member States are, and the TFEU (Article 78), 
the EU Charter of Fundamental Rights (hereinafter the Charter, Article 18) and 
secondary EU law require the EU to observe it. This system seeks to ensure 
full respect for human dignity and ensure asylum applicants’ and their accom-
panying family members’ rights when entering the EU territory. Member 
States retain competence on asylum, implementing the common EU rules at 
the national level.

3.1 From Refugees to Suspect Migrants

Refugees deserve a special ‘solidarity’ which takes the form of international 
protection because they are persecuted in their countries of origin. This derives 

18 As Agustín José Menéndez and Espen D.H. Olsen argue in Challenging 
European Citizenship: Ideas and Realities in Contrast (Palgrave Macmillan 2020), 
at 7, ‘[w]hat sets the tone of European policy is not the opening towards third country 
nationals, but the emergence of a migration policy that discriminates on the basis of the 
“economic value” that migrants are reputed to contribute to the European Union’.

19 See Carrera et al (n 10).
20 Vincent Chetail, ‘The Common European Asylum System: Bric-à-brac or 

System?’ in Vincent Chetail, Philippe De Bruycker and Francesco Maiani (eds), 
Reforming the Common European Asylum System: The New European Refugee Law 
(Brill 2016).

21 UN Convention Relating to the Status of Refugees 1951 (189 UNTS 137). 
The CJEU, in Joined Cases C-391/16, C-77/17 and C-78/17 M and others, X and X v 
Commissaire général aux réfugiés et aux apatrides ECLI: EU: C: 2019: 403, recalled that 
the Common European Asylum System is based on the full and inclusive application of 
the Geneva Convention and its New York Protocol, and on the guarantee that nobody 
will be sent back to a place where they again risk being persecuted (para 80).
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from the values that the EU proclaims in Article 2 TEU – ‘human dignity, 
liberty, equality, human rights, tolerance, solidarity, peace, equality between 
men and women’ – which call for an open society, plural, multicultural and 
democratic, where ‘strangers’ share a community and live together.22 This 
common vision enhances social trust and channels the Union towards the 
common good.

Until 2015 it seemed that the ‘extension’ of solidarity to refugees was 
acquis.23 That refugees fleeing persecution should move freely to seek asylum 
was once considered fair and legitimate. The persecuted refugee of the Geneva 
Convention was grafted into the European Union through the Qualification 
Directive.24 Refugees, protected by the principle of non-refoulement,25 would 
be refugiés sans frontieres in the EU, almost like citizens of the Union and 
enjoying most of the benefits of the AFSJ. The issue of refugees has been 
framed on paper as a question of inclusion and solidarity bonds, but the 
dominant frame in current practice is exclusion, stopping refugees before they 
reach the external borders of the EU and preventing the inflow of irregular 
(economic) migrants altogether.

With the war in Syria in 2015, some Member States refused this extension 
of solidarity to refugees who do not share ‘Christian’ values26 or insisted on 
stopping migrants ‘swarming’ into their territory. Claims to take back control 
of the borders, to suspend the Schengen rules and to restrict residence rights of 

22 Zenon Bankowski, Living Lawfully: Love in Law and Love in Love (Springer 
2001); also Banakar (n 2).

23 The Geneva Convention turned refugees into quasi-citizens, providing freedom 
to practise their religion and freedom as regards the religious education of their chil-
dren (Art 4), free access to the courts of law (Art 16(1)) and elementary education (Art 
22(1)), among other rights.

24 Directive 2011/95/EU of the European Parliament and of the Council of 
13 December 2011 on standards for the qualification of third-country nationals or 
stateless persons as beneficiaries of international protection, for a uniform status for 
refugees or for persons eligible for subsidiary protection, and for the content of the pro-
tection granted (recast) [2011] OJ L337/9 (Qualification Directive).

25 Geneva Convention (Article 33) imposes on contracting states the obligation of 
non-refoulement: no expulsion or return of asylum seekers to the frontiers of territories 
where their life or freedom would be threatened on account of race, religion, national-
ity, membership of a particular social group or political opinion, unless there are rea-
sonable grounds for regarding the refugee as a danger to the security of the country or 
to the community of that country.

26 The ethnic homogeneity argument was put forward by Poland and rejected in 
Cases C-643/15 and C-647/15 Slovak Republic and Hungary v Council, ECLI: EU: C: 
2017: 631, paras 301 and 305. Contra, the Geneva Convention (Article 3) prescribes that 
Contracting States shall apply the Geneva Convention to refugees ‘without discrimina-
tion as to race, religion or country of origin’. 
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EU citizens and third-country nationals are abundant.27 In the EU, as a whole, 
the solidarity constitution is being outweighed by the security constitution. The 
special regime for protecting refugees is giving way to restrictive interpretations 
of the law, diluting refugee status into migrant status. Refugees, conflated with 
irregular migrants, are seen as a problem and a threat. Anti-refugee discourse 
and populist nationalism, as discussed earlier, are relevant here. Outright con-
frontation by some Member States, and right-wing and xenophobic narratives, 
have all created a dangerous mix where refugees are constructed as dangerous, 
instead of as persons ‘in danger’ and in need of solidarity. Above all, they are 
constructed as generating an unsustainable cost to national economies. On the 
opposite end, many European citizens are keen to express solidarity with the 
refugees and offer as volunteers to go to their rescue, sometimes facing legal 
charges in the Member States for favouring illegal migration.28 Thus, the issue 
of refugee protection not only confronts Member States, but has also divided 
and polarised societies in favour and against. Idealising refugees as innocent 
and passive victims, on the one hand, and stigmatising them as dangerous 
criminals, on the other, are two extreme clichés.29

3.2 Refugees and European Solidarity in Crisis

Until the second decade of the twenty-first century the system seemed to work 
sufficiently well, with ups and downs,30 but without any major crisis. From 
2013 asylum applications in the EU started to increase, peaking in 2015.31 The 
Dublin system, which allocates asylum applicants among the EU Member 
States,32 collapsed, and Germany decided to deviate from its regular imple-

27 Anti-immigrant political parties and some national governments systematically 
call for an end to free movement, and the Covid-19 pandemic has provided an easy 
pretext to close borders: see the Introduction to this volume.

28 Some of the many instances in the EU are Mussie Zerai, Helena Maleno, Manuel 
Blanco and José Enrique Rodríguez: see Daniel Mendez, ‘Cuando salvar vidas te 
puede llevar a la cárcel’, in XL Semanal 27-02-2018 www .xlsemanal .com/ actualidad/ 
20180227/ voluntarios -salvan -vidas -acusados -de -inmigracion -ilegal .html accessed 31 
March 2021.

29 M and others, X and X (n 21).
30 ECtHR case M.S.S. v Belgium and Greece [Grand Chamber], Application 

No. 30696/09, [2011] ECHR. The case is about Belgian transfers under the Dublin 
II Regulation to Greece, where reception conditions and asylum procedures were in 
breach of ECHR Article 13 in conjunction with Article 3.

31 Raluca Bejan, ‘Why some EU countries are struggling to relocate migrants’ (The 
Conversation 1 December 2019).

32 Regulation (EU) No 604/2013 of the European Parliament and of the Council 
of 26 June 2013 establishing the criteria and mechanisms for determining the Member 
State responsible for examining an application for international protection lodged in 
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mentation in order to assist Greece and Italy with the large number of asylum 
applications.33 After political pressure, Germany subsequently decided to close 
its border with Austria to stop the inflow of refugees and asylum seekers, 
triggering a domino effect southwards to the Balkans. Hungary, as well as 
southern countries located at EU external borders, were particularly affected 
by these decisions, as many refugees were ‘trapped’ there after Germany and 
Austria closed their borders.34 Western powers are largely responsible for the 
unsuccessful management of the ‘Arab Spring’ (in countries such as Egypt and 
Libya) and of the Syrian war, the causes of civilians’ flight to safer Europe. The 
EU’s responsibility in the poor geopolitical and diplomatic management of its 
eastern and southern neighbourhoods seldom emerges in political debates or in 
EU policy documents, but it is a necessary explanation for this refugee crisis.

In view of this situation, the EU decided to relocate 160,000 asylum 
applicants to the least affected EU Member States over 2016 and 2017 on the 
basis of criteria such as size of GDP, population, unemployment rate and past 
record of asylum applications.35 This temporary emergency relocation mech-
anism, adopted in accordance with Article 78(3) TFEU, has proved divisive 
and inefficient. Some Member States preferred resettlement directly from 
countries neighbouring Syria, while others claimed that the relocation scheme 
should have been voluntary instead of an obligatory mechanism, which they 
perceive as a violation of their sovereignty. In particular, Decision 2015/1601 
establishing provisional measures in the area of international protection for 
the benefit of Italy and Greece36 was challenged, unsuccessfully, by Hungary 
and Slovakia, supported by Poland. The Court of Justice of the EU declared 

one of the Member States by a third-country national or a stateless person [2013] OJ 
L180/31 (Dublin III Regulation).

33 Article 17 Dublin III. Chancellor Merkel defended her Willkommenspolitik, 
while civil society in the EU organised reception and opened spaces for the migrants 
to regain the ‘personal identity they had been forcibly denied throughout their journey, 
or had lost in the tangles of depersonalising administrative procedures’: see Alessandro 
Mazzola and Antoine Roblain, ‘How do asylum seekers view Belgium’s emer-
gency system?’ (The Conversation, 13 October 2019).

34 A similar situation was reported five years later, in February 2021, in Una-Sana, 
on the Bosnian–Croatian border, where 3000 migrants were trapped after being forci-
bly and brutally returned by Croatian police. See Border Violence Monitoring Network, 
www .borderviolence .eu/ reconstructing -a -violent -pushback -of -asylum -seekers -from 
-croatia -to -bosnia -bvmn -border -investigations/  accessed 31 March 2021.

35 Council Decisions (EU) 2015/1503 and (EU) 2015/1601 of 22 September 2015 
establishing provisional measures in the area of international protection for the benefit 
of Italy and Greece [2015] OJ L248/80.

36 Council Decision (EU) 2015/1601 of 22 September 2015 establishing provi-
sional measures in the area of international protection for the benefit of Italy and Greece 
[2015] OJ L248/80.
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the relocation decisions lawful.37 The Commission brought further infringe-
ment proceedings against Hungary, Poland and the Czech Republic, who still 
refused to relocate, and the Court declared them in breach of their Treaty obli-
gations.38 In their defence, the defendant Member States alleged public order 
reasons for refusing to make any offer of relocation from Italy and Greece, 
considering that asylum seekers could be potentially ‘dangerous’.39

A new phenomenon, the cleavage between the old Western and the new 
Central and Eastern European Member States, is emerging in the EU.40 This 
clearly poses another threat to the whole integration project based on trust. 
To avoid this cleavage, and prevent a possible clash, the Council has moved 
towards the adoption of special measures allowing for the externalisation 
of EU border controls: preventing asylum seekers’ entry to EU territory by 
cooperating with third countries in the southern Mediterranean so that they 
police their coasts to prevent their departure, or apply pushback measures to 
return irregular entrants. These measures go beyond the provisional measures 
for emergency situations foreseen in Article 78(3) TFEU and are legally 
contested.41

3.3 Management of the External Borders and the Securitisation 
Paradigm

There are similarities and differences between migration and refugeehood.42 
One of the basic pillars of migration policy at the EU, relevant to the refugee 

37 Slovak Republic and Hungary v Council (n 26). The Court noted that the legality 
of the relocation decisions could not be called into question on the basis of retrospec-
tive assessments of their efficacy. The Council had carried out a detailed examination 
of the statistical data available at the time and an objective analysis of the effects of the 
measure on the emergency situation in question, and could not have foreseen the lack 
of cooperation on the part of certain Member States.

38  Joined Cases C-715/17, C-718/17 and C-719/17 Commission v Hungary, Poland 
and Czech Republic, ECLI: EU: C: 2020: 257.

39 A threat to national security, with potential delinquents disguised as asylum 
seekers (#135).

40 The cleavage can also be seen in relation to rule of law concerns regarding 
Poland and Hungary.

41 Thomas Spijkerboer, ‘Bifurcation of people, bifurcation of law: Externalization 
of migration policy before the EU Court of Justice’ (2018) 31(2) Journal of Refugee 
Studies 216.

42 Migratory dynamics encompass different phenomena, from most protected to 
least protected: recognised refugees; asylum seekers allowed to stay on humanitarian 
grounds but refused international protection;  rejected asylum seekers; unaccompanied 
minors; migrants on an expired travel visa; migrants in precarious conditions (irregu-
lar). The approach to these phenomena should be coherent, comprehensive and integral.
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question, is control of external borders, which aims at preventing unlawful or 
irregular entries to the territory of the EU. Frontex surveillance operations,43 
Europol44 and CSDP operations in the Mediterranean (such as Sophia) to dis-
mantle criminal trafficking networks45 and the hotspot approach46 are examples 
of the EU’s border management policy affecting the rights of asylum seekers 
and refugees on their way to Europe.

Another tool that the EU has developed to deal with uncontrolled migration, 
also applied to potential refugees, is readmission agreements. As a response 
to the 2015 crisis, the EU entered an agreement with Turkey, technically a 
‘joint declaration’, in March 2016, in a special EU summit on asylum held in 
Malta.47 The joint statement is founded on the notion that non-refoulement, the 
keystone of the Geneva Convention, does not rule out transfer of the asylum 
seeker into a safe country, in this case Turkey. This opaque instrument48 seems 
to entail a double bilateral arrangement: one between the EU – or EU Member 
States – and Greece, and another one between Greece and Turkey, according 
to which each irregular migrant reaching the Greek islands from Turkey and 

43 Regulation No. 2016/1624, setting up European Border and Coast Guard, based 
on Art. 77(2)(b) and (d) and Art. 79(2)(c) TFEU, revamping EU Agency Frontex 
[2016] OJ L251/1.

44 Through its European Migrant Smuggling Centre (EMSC), established in 2016, 
and its Joint Operational Team, Mare (2015), Europol coordinates the collective 
response of law enforcement in Member States to counter organised criminal groups 
orchestrating the illegal entry of migrants into the EU on a massive scale: www .europol 
.europa .eu/ newsroom/ news/ europol -launches -european -migrant -smuggling -centre 
accessed 31 March 2021. 

45 Common Security and Defence, EUNAVFOR MED Operation Sophia as part of 
the EU response to the migration issue, addressing its root causes, including conflict, 
poverty, climate change and persecution: see www .operationsophia .eu/ mission -at -a 
-glance/  accessed 31 March 2021.

46 EASO, the European Asylum Support Office, Frontex, the European Border and 
Coast Guard Agency, Europol and Eurojust work on the ground with the authorities of 
frontline EU Member States facing disproportionate migratory pressures at the EU’s 
external borders to help them fulfil their obligations under EU law and swiftly identify, 
register and fingerprint incoming migrants: https:// ec .europa .eu/ home -affairs/ e -library/ 
multimedia/ publications/ the -hotspot -approach -to -managing -exceptional -migratory 
-flows _en accessed 31 March 2021.

47 In Joined Cases T-192/16, T-193/16 and T-257/16 NF, NG and NM v European 
Council, ECLI: EU: C: 2018: 705, the General Court, by orders, stated that it lacked juris-
diction to hear and determine the actions brought by three asylum seekers against the 
EU–Turkey statement as it was not an act adopted by any institution of the EU.

48 Details concerning the ‘agreement’ or press statement are few. The Commission 
has systematically refused to disclose the documents and Access Info Europe sought 
access to the documents to uncover the institution’s own legal analysis of legality. It 
brought an action before the General Court, who declared on 7 February 2018 (Case 
T-851/16) that considerations of public security overrode the public interest.
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not applying for asylum, or failing to be recognised as a refugee, will be indi-
vidually sent back to Turkey. For every migrant returned, EU Member States 
undertake to receive one Syrian asylum seeker. In compensation, EU Member 
States commit to pay Turkey important sums of money and to gradually lift the 
visa requirement for Turkish citizens travelling to the EU. The opacity of this 
system is in open contradiction to the spirit of openness proclaimed in Article 
1 TEU, requiring decisions to be made according to the rule of law require-
ments. This ‘agreement’ has, according to the EU, produced some positive 
results, but Médécins sans Frontiers considers such claims as ‘alternative facts’ 
offered by the EU, and believes that the secondary effects are serious and are 
being silenced or hidden.49 Not only are the effects of the agreement hidden 
from the public; the content of the agreement itself remains ambiguous.50 
Externalisation began with Turkey and has extended westwards ever since.51 
Refugees are becoming a commodity to be transferred between countries, the 
EU–Turkey ‘agreement’ being the first example. Some Member States, such 
as Spain, enter into externalisation agreements bilaterally with African states.52 
Italy and the EU still cooperate with Libyan coastal guards,53 who, trained to 
control traffickers, deploy interventions against search and rescue operations, 
block access to rescue boats of NGOs carrying Member States’ flags and run 
inland detention centres controlled by guerrillas who have established a slave 
trade.54 There are many possible explanations for externalisation, but the 
prevailing one is that tackling the problem through external action, that is, ‘at 
source’, is less divisive than facing clashes between Member States over how 
the division of responsibilities should be conducted in a fair and just manner 
internally.

49	 İlke	Toygür	and	Bianca	Benvenuti,	‘One	year	on:	an	assessment	of	the	EU–Turkey	
statement on refugees’ (Real Instituto Elcano, 21 March 2017), www .realinstitutoelcano 
.org/ wps/ portal/ rielcano _en/ contenido ?WCM _GLOBAL _CONTEXT =/ elcano/ elcano 
_es/ zonas _es/ demografia+ y+ poblacion/ ari21 -2017 -toygur -benvenuti -one -year -on 
-assessment -eu -turkey -statement -refugees accessed 31 March 2021.

50 M den Heiker and T Spijkerboer, ‘Is the EU–Turkey Refugee and Migration Deal 
a Treaty?’, eulawanalysis.blogspot.se accessed 31 March 2021; see other contributions 
in the blog, for example Steve Peers’.

51 Malta Declaration at www .consilium .europa .eu/ en/ press/ press -releases/ 2017/ 02/ 
03/ malta -declaration/  accessed 31 March 2021.

52 Blanca Garcés Mascareñas, ‘Más externalización del control migratorio’, 
Opinión-CIDOB, 12/2016 www .cidob .org/ es/ publicaciones/ serie _de _publicacion/ 
opinion/ migraciones/ mas _externalizacion _del _control _migratorio accessed 31 March 
2021.

53 European Agenda on Migration, supra, ‘Working in partnership with third coun-
tries to tackle migration upstream’.

54  Amnesty International Report, Libya’s dark web of collusion, 2017.
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3.4 A Common European Asylum System Based on Solidarity: 
A Euphemism

Internal negotiations to revise the Dublin Regulation with a new system 
which distributes asylum seekers across the EU based on a distributive key55 
reveal that there is broad disagreement between the Member States as to what 
constitutes fair responsibility sharing and what criteria should be followed.56 
Consensus between destination, transit and arrival Member States on what the 
principle of solidarity entails is notably missing.57 Refugee preferences are 
not taken into account. Externally, the system focuses on border surveillance 
primarily through European agencies, a process characterized as agencyfica-
tion of EU solidarity, which has intensified after the 2015 refugee crisis.58 As 
discussed above, the externalisation trend is a critical component of the EU’s 
external action on migration and asylum. The economic aspect of such practice 
is worth taking into account. There is business – money to be made – behind 
the containment of applicants and the external control of potential applicants 
by third states, or even the management of visa and asylum applications, 
processed, for instance, by private companies. Also, besides companies selling 
security and technological material, smuggler networks are involved in the 
refugee ‘business’. When access to the EU becomes increasingly difficult, 
smugglers present themselves as the only solution left for those seeking 
refuge in Europe: irregular entry into the EU, at the risk of being detained and 
refouled.59 With a little luck, European volunteers will come to the rescue in 
the Mediterranean, and, once on EU territory, their refoulement or inhumane 
treatment in detention centres may be challenged, not always successfully, 
through legal proceedings.60

There are no alternative, safe routes into the EU for asylum seekers; they 
are expected to reach a Member State diplomatic delegation in a third country, 

55 See earlier Commission Proposal of 4 May 2016, for a Regulation of the 
European Parliament and of the Council establishing the criteria and mechanisms for 
determining the Member State responsible for examining an application for interna-
tional protection lodged in one of the Member States by a third-country national or 
a stateless person (recast), COM(2016) 270 final, 2016/0133 (COD).

56 Bejan (n 31).
57 Annik Pijnenburg, ‘Containment instead of refoulement: Shifting state respon-

sibility in the age of cooperative migration control?’ (2020) 20(2) Human Rights Law 
Review 306.

58 David Fernandez Rojo, EU Migration Agencies: The Operation and Cooperation 
of FRONTEX, EASO and EUROPOL (Edward Elgar Publishing 2021).

59 Bauman (n 12) ch. 3.
60 Grand Chamber judgment of the CJEU of 14 May 2020 in joined cases C-924/19 

PPU and C-925/19 PPU, concerning Röszke transit zone in Hungary.
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hand in their application and wait for weeks, months or years to receive, almost 
certainly, a rejection. Although the ‘Visa Code’61 is also part of the system, 
each Member State applies its own norms and standards for awarding the visa 
and the status of refugee, and the results are different from one Member State 
to another. A step forward was Advocate General Mengozzi’s Opinion in case 
X et X v Etat belge, highlighting the obligation of Member States to award 
humanitarian visas in cases where there is a serious risk of breach of Article 4 
of the Charter, regardless of any connection with the state. Sadly, the Court of 
Justice,62 and also the European Court of Human Rights, lost the opportunity 
to apply a more principled interpretation of European law in line with interna-
tional human rights standards.

In recognition, perhaps, of the shortcomings of this euphemistic Common 
European Asylum System, the Commission has proposed the New Pact on 
Immigration and Asylum, presented as ‘a new balance between responsibility 
and solidarity’.63 The New Pact intends to review and update the regulatory 
framework, bringing together all aspects of asylum and migration policy.64 
This new approach not only persists in conflating migration and asylum, but 
also channels European-level solidarity into relocation or return sponsorship. 
It remains to be seen how all the regulatory reforms will be finally agreed by 
the EU legislative institutions. Nevertheless, the 2015 European Agenda on 
Migration claims that ‘Europe should continue to be a safe haven for those 
fleeing persecution as well as an attractive destination for the talent and 

61 Regulation (EU) No 610/2013 of the European Parliament and of the Council of 
26 June 2013 OJ 2013 L 182, p. 1.

62 C-638/16 PPU, X et X c Etat belge [2017] ECR nyr. The question was whether 
a visa should be granted, on human rights’ grounds, to the Syrian applicants to enter 
Belgium in order to then apply for protection. The Court declared the case inadmissi-
ble, being outside the scope of the Visa Code, and on 5 May 2020 the ECHR (Grand 
Chamber) declared the case, registred as M., N. et autres c. Belgique, inadmissible 
as the Convention does not apply to individuals who are not under the jurisdiction of 
Contracting Parties.

63  Communication from the Commission to the European Parliament, the Council, 
the European Economic and Social Committee and the Committee of the Regions, 
A European Agenda on Migration, COM (2015) 240 final, and for the New Pact, 
Communication COM (2020) 609 final, 2020-09-23, and Commission info-publicity 
website https:// ec .europa .eu/ info/ strategy/ priorities -2019 -2024/ promoting -our 
-european -way -life/ new -pact -migration -and -asylum _en, visit 2021/02/25 accessed 31 
March 2021.

64 The Asylum Procedures Regulation, the Qualification Directive, the Reception 
Conditions Directive, the EU Asylum Agency Regulation, the Union Resettlement 
Framework and the Return Directive. The Commission is to withdraw its 2016 proposal 
amending the Dublin Regulation, which is to be replaced by a new, broader instrument, 
the Asylum and Migration Management Regulation.
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entrepreneurship of students, researchers and workers’. Under the Geneva 
Convention non-refoulement is a fundamental principle of international law; 
persons fulfilling the refugee definition criteria are protected, and should 
not be forcefully returned to a country where their life and liberty may be in 
danger. As regards migration, no matter how much the EU would like to attract 
talent, the decision to grant visas and residence lies entirely with the Member 
States and the EU lacks a true common policy on migration (New Pact VII). 
If at all, it contemplates migration as a labour adjustment of the single market, 
leaving a broad margin of discretion to national governments. An agenda for 
social integration of migrants is also lacking at EU level (New Pact VIII).

The analysis so far reveals that the link between the weak external action 
of the EU, its security and defence policies and its immigration and refugee 
agendas is systemic. So far, the EU and the Member States have relied on 
patchy and provisional solutions, which enhance the securitization paradigm 
at the expense of human rights.

4. CONCLUSION

Why do the EU and relevant legislation allow the situation described above? 
And who is the EU, in this case? EU institutions, Member States, politi-
cal parties, peoples, NGOs, mass media, citizens – all are involved in the 
responses. Some of the Member States’ political parties and officials have 
engaged in populist discourses, converting those who flee from danger in 
their countries into potential dangerous individuals who enter our territory 
illegally and take our jobs. The EU institutions sometimes fall into these dis-
courses, praising Italy or Greece for having considerably reduced the number 
of entrants seeking asylum and for having increased the capacity of detention 
centres and refugee hotspots.

The value of solidarity proclaimed by the EU Treaties is translated into pol-
icies decided by the Council, which meet resistance from the Member States. 
Temporary quotas are decided upon, yet no serious account is taken of the 
efforts that Mediterranean Member States, especially Spain, Greece and Italy, 
are making as regards coastal control and rescue operations. Member States 
have failed to share the responsibilities for refugees in spite of clear rulings 
from the Court of Justice, thus failing to observe the solidarity clause. On the 
other hand, securitised responses, such as externalisation of border control, 
receive full support. The EU and its Member States, with some exceptions, are 
failing in their human rights duties towards asylum seekers.
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Solidarity with refugees as well as with countries of origin and transit is 
missing.65 The series of crises experienced – an influx of asylum seekers and 
migrants, Brexit, the near collapse of the financial system, austerity measures, 
youth unemployment, public deficit and public debt restructuring measures, 
the Covid-19 pandemic – drives the EU into an existential dilemma: is Europe 
the same self-proclaimed power based on values, human dignity, fundamental 
rights and solidarity, or has it morphed into something different?

Solidarity between Member States, and towards third countries, has failed, 
as security overrides protection. But there is solidarity by citizens, a type of 
expressive horizontal solidarity between people (persons) that should not be 
underestimated. In this climate of risk and uncertainty, it is thanks to volun-
teers and humanitarian NGOs, and to jurists, that European values enshrined 
in the TEU and the Charter are being preserved. The Charter and the European 
Convention of Human Rights (ECHR) should be a constant check on state pol-
icies and practice, as a benchmark to identify cases of injustice.66 However, it is 
hard to discern a clear line to prioritise refugee rights over the internal market, 
due to lack of coherence in the case-law of the European Courts.67

The need for cheap labour, or for qualified labour, or to address a demo-
graphic deficit and ageing populations has led to the treatment of persons as 
exchange value, and of refugees as risk. But persons are not commodities and 
de-commodification is essential – not only for workers, for the precariat, for 
women or for refugees and migrants, but for our solidarity constitution itself. 
It is relatively easy to offer alternative frames: simply by reading what we, 
as Europeans, have committed to uphold in the Lisbon Treaties and in the 
Charter or in the ECHR, we can point to the need to protect and respect people. 
Pope Francis’ ‘dream of a Europe where being a migrant is not a crime, but 
a summons to a greater commitment on behalf of the dignity of every human 
being’ requires us ‘to promote an integration that finds in solidarity a way 
of acting, a means of making history’. Solidarity should be ‘understood as 
a means of creating opportunities for all the inhabitants of our cities – and of 
so many other cities – to live with dignity. Time is teaching us that it is not 

65 Bauman (n 12).
66 Amartya Sen, The Idea of Justice (Allen Lane 2009) argues we do not need to 

know what perfect justice is as long as we can identify injustices.
67 Some judgments give cause for hope. In Ministerio Fiscal C-36/20 PPU, the 

Court ruled that examining magistrates are required to inform the applicant as to the 
specific procedures for lodging an application for protection, and that not finding 
accommodation in a humanitarian reception centre cannot justify keeping in detention 
an applicant for international protection. This is well in line with the FMS judgment 
(C-924/19 PPU and C-925/19 PPU) that the placing of all applicants for international 
protection in one of the transit zones during the examination of their applications con-
stitutes ‘detention’.
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enough simply to settle individuals geographically.’ 68 The challenge is that of 
living together, and living up to the solidarity constitution.69

68 Discourse of acceptance of the Charlemagne prize 6 May 2016. See also AG 
Sharpston’s Opinion in jc, Commission v Poland, Hungary and Czech Republic, fn 39.

69 Tuori (n 1).
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8. European dys-integration, popular 
disillusionment and Brexit: could 
‘substantive constitutionalisation’ help 
win back minds and hearts?
Fotis Vergis1

1. INTRODUCTION

The multiple ‘crises’ that engulfed the EU over the past decade, culminating in 
the Brexit saga, challenge the traditional narrative of perpetual ‘further integra-
tion’ but, more importantly, might reveal deeper systemic flaws. The trajectory 
of the EU could be described as one of ‘dys-integration’:2 integration that is 
skewed and tainted by traditionally established perceptions as to the EU’s orig-
inal free market foundations. To an extent, this suggested ‘dys-integration’, as 
manifested in the interpretative choices, policy and conduct of EU institutions, 
including the Court of Justice of the European Union (CJEU), was one of the 
factors that fostered the perception of the EU as an entity disconnected from its 
constituent peoples, lacking in democratic legitimacy and accountability. This 
sentiment fuelled nationalistic and opportunistic narratives, but also valid cri-
tique of the EU. The result of the Brexit referendum and the strenuous process 
that ensued constitute the emblematic consequence of the rise of such sceptical 
and critical voices.

It could be argued that the crises the EU has faced are endemic; a feature, 
rather than a symptom, of its systemic construction and of the underlying 

1 I am grateful to the organisers of and participants in the ‘Law, Solidarity and 
the Constitutional Crisis’ discussion (Lund, 2019), to this volume’s editors and to 
Catherine Barnard, Filip Dorssemont, Keith Ewing, Sacha Garben and Dan Wincott for 
their comments and feedback on earlier versions of this chapter. As usual, all mistakes 
remain mine entirely.

2 Eva Nanopoulos and Fotis Vergis, ‘Conclusion’ in Eva Nanopoulos and Fotis 
Vergis (eds), The Crisis Behind the Eurocrisis: The Eurocrisis as a Multidimensional 
Systemic Crisis of the EU (CUP 2019) 437–9. 
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economic and geopolitical objectives and balance that the Union is meant to 
serve. Such an approach would see no other solution than rupture and recon-
struction. However, this chapter will attempt to explore solutions from within 
the EU’s existing primary framework and examine whether embracing a more 
consistent interpretation and application of the current EU constitutional 
framework and its normative foundations would be enough to help reverse the 
‘dys-integration’ perception.

‘Substantive constitutionalisation’, as will be discussed, attempts to identify 
a legal and political standard of EU accountability within the constitution of 
the ‘autonomous’ legal order which the EU purports to be. The normative 
and material elements of EU primary law that form the Union’s substantive 
constitution reveal the familiar inverted pyramid of constitutional review, 
and, thus, a constitutional yardstick for the arsenal of EU legal and political 
constitutionalism.

Embracing the clarity that such a yardstick could address popularised 
misconceptions about the role and alleged agenda of EU institutions, but 
also present the public, including its more critical members, with a tangible 
standard upon which to hold the EU politically and legally accountable. 
Critical narratives before the Brexit vote, for example, had promoted a per-
ception of the CJEU as an activist court, set on eroding national sovereignty 
and promoting a particular economic model above all else. Examination of 
the EU substantive constitution indicates, however, that the normative basis 
of the EU’s current constitutional architecture is one of balance, rooted in 
fundamental liberal, socioeconomic and democratic values and objectives. 
Understanding that this balance entails comprehensive consideration of 
interwoven objectives, functions and codependent aspects, of which eco-
nomic freedoms are but a single element, would facilitate a relevant consist-
ent interpretation of EU law. It would also substantively define and inform 
the conduct of EU institutions.

The chapter considers whether radical solutions such as treaty reforms or 
paradigm rupture are unnecessary to win back some goodwill towards the EU 
and keep centrifuge narratives at bay. Simply reshaping our understanding of 
the current EU constitutional framework could hold the potential to bridge the 
broadening disconnect between the EU and popular public perception of its 
nature and role.
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2. LEGITIMACY AND POPULAR DISILLUSIONMENT: 
THE BREXIT EXAMPLE

2.1 Brexit as a Symptom of Common Dys-content: Context

Emblematic as it may be, the result of the June 2016 referendum in the UK 
was arguably not primarily a direct result of conscious engagement with the 
EU and its suggested legitimacy crisis, despite predictions to the contrary.3 
Slogans alluding to corrosion of national sovereignty at the hands of encroach-
ing EU integration and expansionism (‘Take Back Control’4) and the loss 
of power to unelected bureaucrats in Brussels5 were most prominent in the 
pre-referendum campaign.6 However, notwithstanding their legal inaccuracy, 
it is questionable whether such arguments featured equally prominently in the 
minds of voters when weighing whether they would vote for the country to 
leave the EU. The complexity of determining the causal bases of a multifaceted 
vote notwithstanding,7 relevant research suggests that, of the plethora of argu-
ments utilised in the run up to the referendum, issues related to the economy 
and immigration eventually emerged dominant in the minds of voters.8 These 
two issues had a particular impact on those experiencing financial, economic, 
and employment precarity,9 who were vulnerable to the edict of ‘labour market 
flexibility’.10 Questions that relate to the nature of European integration or the 
EU itself, including those that relate to their democratic legitimacy, eventually 
receded into the background. As was to be expected, there was limited public 

3 Sofia Vassilopoulou, ‘UK Euroscepticism and the Brexit Referendum’ (2016) 
87(2) The Political Quarterly 219. 

4 Sara Hobolt, ‘The Brexit Vote: A Divided Nation, A Divided Continent’ (2016) 
23(9) Journal of European Public Policy 1259, 1262.

5 Steve Corbett and Alan Walker, ‘Introduction: European Social Policy and 
Society after Brexit: Neoliberalism, Populism and Social Quality’ (2019) 18(1) Social 
Policy & Society 87. 

6 For a comprehensive overview and analysis of the pre- and post-referendum lan-
guage and discourse see Veronika Koller, Susanne Kopf and Marlene Miglbauer (eds), 
Discourses of Brexit (Routledge 2019).  

7 Sascha Becker, Thiemo Fetzer and Dennis Novy, ‘Who Voted for Brexit? 
A Comprehensive District-level Analysis’ (2017) 32(92) Economic Policy 601.

8 Kirby Swales, Understanding the Leave Vote (NatCen Social Research 2016), 8; 
Hobolt (n 4) 1262–3. 

See also Sara Hobolt and Christopher Wratil, ‘Which Argument Will Win the 
Referendum – Immigration or the Economy?’, LSE EUROPP Blog https:// blogs .lse 
.ac .uk/ europpblog/ 2016/ 06/ 21/ brexit -winning -argument -immigration -or -economy/ , 
accessed 29 October 2019.

9 Becker, Fetzer and Novy (n 7) 605, 628–9.
10 ibid, 605. 
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knowledge to allow for any informed discussion regarding the normative 
integrity of the Union as a legal entity, or even the exploration of institutional 
avenues that could address the perceived overreach of the EU or the adverse 
effects of its policies. Even when such public debate was attempted, critics 
would often point to the Union’s conduct during the euro crisis to highlight the 
ineffectiveness of any means of reaction other than withdrawal.

 That does not mean that the Brexit vote was a distinctly British phenome-
non, only marginally related to the European integration project as such. Voters 
were of course affected by factors which, on the surface, appear purely domes-
tic. The electorate was frustrated by continuous austerity policies,11 growing 
inequality and the inherent inability to find proportionate expression through 
the first-past-the-post (FPTP) system of parliamentary elections. The referen-
dum provided it with a unique opportunity to voice its discontent directly and 
unshackled by the distorting FPTP filter.12 However, the substantive issues and 
the frustrations informing the vote were shared beyond the British shores,13 
particularly in the years during and after the euro crisis.14 Popular frustration 
across the continent has sprung out of similar socioeconomic and political 
concerns (including regarding globalisation, questions of sovereignty and 
immigration), fuelled by the sentiment of de facto disenfranchisement and loss 
of trust towards established (political) institutions.15

The commonality of sentiment is not entirely irrelevant to the perceived 
nature and objective of the EU, and, importantly, the conduct of its institutions 
that has been experienced, especially in times of social and economic crisis. 
What the EU appeared to prioritise when under stress, and the remedies it 
employed, enhanced the conviction that it is an entity predominantly geared 
towards the promotion of a particular model of economic integration, based on 
neoclassical and neoliberal economic dogma, and thus, even in an emergency, 
uninterested in any action or policy that would challenge that paradigm.16 
The recent example of the Union’s response to the COVID-19 crisis – from 

11 Thiemo Fetzer, ‘Did Austerity Cause Brexit?’, (2019) 119(11) American 
Economic Review 3849.

12 Becker, Fetzer and Novy (n 7) 644.
13 Hobolt (n 4) 1260; Becker, Fetzer and Novy (n 7) 601. See also Justin Gest, The 

New Minority (OUP 2016).
14 Sara Hobolt and James Tilley, ‘Fleeing the Centre: The Rise of Challenger 

Parties in the Aftermath of the Euro Crisis’ (2016) 39(5) West European Politics 971. 
See also Hanspeter Kriesi et al (eds) Political Conflict in Western Europe (CUP 2012).

15 Becker, Fetzer and Novy (n 7) 606; see also Karen Ferree, G. Bingham Powell 
and Ethan Scheiner, ‘Context, Electoral Rules, and Party Systems’ (2014) 17 Annual 
Review of Political Science 421; also Pieter Pecinovsky, ch 4 in this volume. 

16 Alan Walker and Steve Corbett, ‘The Post-Brexit Declaration on Social Quality 
in Europe’ (2019) 18(1) Social Policy & Society 161, 162.
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the early days of knee-jerk nationally entrenched reactions, instead of central 
co-ordination and a show of solidarity, to the Commission’s early vaccine 
policy debacle – was indicative of how that perception is fuelled.

The EU’s modus operandi did not provide hope that it could present 
a remedy to those fundamental issues that have triggered public unease. As 
Hobolt puts it, faced with a multiplicity of complex systemic and socioeco-
nomic pressures, a significant number of voters tend to regard the EU as part of 
the problem and definitely not as a source of solutions.17 Walker and Corbett’s 
analysis concurs. They discern a clear relation of popular disillusionment with 
the embrace of utilitarian neoliberal dogma18 and policy agendas19 promoted 
by EU institutions, particularly as regards those Member States worse hit by 
the euro crisis, at the expense of any notion of transnational solidarity based 
on social equality that a ‘European Social Model’ might have been expected 
to safeguard. Those policies had devastating consequences on people’s lives, 
inter alia exacerbating precariousness, inequality and social exclusion.20 
Further, though, they contributed in cementing a sentiment of alienation 
instead of commonality21 as regards the European project.

Even in fields where the EU could have claimed moral superiority and 
asserted its declared distinctive character vis-à-vis other international actors 
as a ‘new (transnational) legal order’ based upon the rule of law, a beacon of 
a social model based on notions of solidarity and respect for the fundamental 
liberal values,22 its track record did not fare much better. The refugee and 
immigration crisis presented the perfect opportunity for the EU to affirm its 
commitment to those liberal values, including its respect for human rights and 
humanism.23 Its political and institutional response, the logical result of the 
already established exclusionary policy that the ‘Fortress Europe’24 paradigm 
represents, did anything but. It could even be argued that extreme right-wing 

17 Hobolt (n 4) 1260.
18 Walker and Corbett (n 16) 161. 
19 ibid, 162–3.
20 ibid, 164. 
21 Luisa Antoniolli, Luigi Bonatti and Carlo Ruzza (eds), Highs and Lows of 

European Integration: Sixty Years after the Treaty of Rome (Springer 2019).
22 See also Sacha Garben, ch 9 in this volume.
23 See Joxerramon Bengoetxea, ch 7 in this volume.
24 Inter alia, Petra Bendel, ‘Immigration Policy in the European Union: Still 

Bringing Up the Walls for Fortress Europe?’ (2005) 2(2) Migration Letters 21; Nadine 
El-Enany, ‘On Pragmatism and Legal Idolatry: Fortress Europe and the Desertion of the 
Refugee’ (2015) 22(1) International Journal on Minority and Group Rights 7; Dimitris 
Dalakoglou, ‘Europe’s Last Frontier: The Spatialities of the Refugee Crisis’ (2016) 
20(2) City 180.
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and xenophobic narratives25 that emerged during that crisis were effectively 
condoned,26 if not facilitated, by the Union’s acquiescence and effective pro-
motion of a ‘law and order’-type policy of closed borders and containment.27

2.2 From Symptoms to Causes: Market-oriented Roots of the EU 
and Its Political Ethos

The Union’s conduct is neither coincidental nor simply the result of an era in 
which the political zeitgeist is dominated by particular economic tenets. As 
we have argued elsewhere with Eva Nanopoulos,28 the historical, ideological 
and predominantly market-oriented roots of the EU, and the institutional and 
political ethos they have fostered, have restricted the Union’s conduct within 
pre-prescribed conceptual boundaries. This deeply embedded ideological 
understanding of what the Union is, and what (and how) it is set to achieve, 
still rests upon the myth of social prosperity and equality that will ensue from 
(free market-based) economic integration. The Union is primarily construed as 
the guardian of this free market ‘order’,29 the fundamental elements of which 
not only enjoy implied hierarchical primacy within the normative architecture 
of the EU but are beyond reproach.30 As such, the move towards ‘making 
ordoliberal austerity the dominant form of managerial-socioeconomic policy 
in the EU’, as Fouskas and Gökay remarked,31 was not difficult; in fact, it was 

25 See Maureen Rovers, Gabi Schaap and Serena Daalmans, ‘Loved and 
Feared in Fortress Europe: Framing the European Refugee Crisis’ (2019) 45(2) 
Communications, https:// doi .org/ 10 .1515/ commun -2019 -2063; Salomi Boukala and 
Dimitra Dimitrakopoulou, ‘Absurdity and the “Blame Game” within the Schengen 
Area: Analyzing Greek (Social) Media Discourses on the Refugee Crisis’ (2018) 
16(1-2) Journal of Immigrant & Refugee Studies 179; Nimet Özbek, ‘Refugees as 
Scapegoat for Terrorism’ (2018) 15(4) Journal of Human Sciences 1968; Alexander 
Callum Harrison, ‘Mediations of “the Refugee Crisis”: The (Ir)reconciliation of 
Ideological Contradictions in Fortress Europe’ (2016) 9(4) Networking Knowledge 1.

26 Éric Fassin and Aurélie Windels, ‘The German Dream: Neoliberalism and 
Fortress Europe’ (2016) 1 Near Futures Online.

27 Jonathan Zaragoza-Cristiani, ‘Containing the Refugee Crisis: How the EU 
Turned the Balkans and Turkey into an EU Borderland’ (2017) 52(4) The International 
Spectator 59.

28 Nanopoulos and Vergis (n 2).  
29 Eva Nanopoulos and Fotis Vergis, ‘The Inherently Undemocratic EU Democracy: 

Moving Beyond the Democratic Deficit Debate’ in Nanopoulos and Vergis (n 2); 
Vassilis Fouskas and Bulent Gökay, ‘Germany’s Ordoliberal Austerity and the 
European Disunion’ in Vassilis Fouskas and Bulent Gökay (eds), The Disintegration of 
Euro-Atlanticism and New Authoritarianism (Springer 2019) 45, 48–52. 

30 Nanopoulos and Vergis (n 29) 136–7.
31 Fouskas and Gökay (n 29) 52.
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relatively easy for it to be presented as the only logical political32 and legal33 
alternative. This understanding has long tainted the mindset of institutional 
actors, including the CJEU.

2.3 Winners and Losers of European ‘Dys-integration’

Beyond the euro crisis, the primary consequence of this established, yet 
skewed, free market-oriented conception of the role, function and objective 
of the Union has been the development of a dysfunctional and imbalanced 
version of ‘European integration’. In this version, the EU is to ensure ‘prosper-
ity’ only within the confines of a particular market model which internalises 
inequality, and only for those that emerge victorious from the relentless free 
market process of perpetual competition.34 This produces a dysfunctional 
model of development; a process of ‘dys-integration’.35 This ‘dys-integration’ 
process encourages a race to the bottom as regards social rights and standards, 
viewed as obstacles to market liberalisation. It locks economic and monetary 
policy into a straitjacket that effectively impedes Keynesian and traditional 
social democratic options. Ultimately it can even reinforce and recycle ste-
reotypical roles for Member States (industrialised north/service-providing 
south; consumer states/producer states, and so on)36 that are far remote from 
the aspiration of pluralism and diversity that the EU formally embraces. Under 
this model, what is harmonised within the common European sphere is ‘the 
embedment of market liberal and, increasingly, neo-liberal assumptions’.37

European ‘dys-integration’, in this sense, is a systemic feature of the EU. 
This feature was originally engrained in a framework so fundamentally 
attached to market liberalisation that it had effectively placed a variation of this 
model at the core of the irreproachable ‘ordo’ of its economic constitution. As 
a result, the development of the winners/losers divide becomes a self-fulfilling 
prophecy. It is logical that those with greater affinity for this form of European 
integration will be those that already possess the characteristics and advan-
tages the system favours, thus making them ‘winners’. Individuals who 

32 ibid, 53.
33 Benjamin Farrand and Marco Rizzi, ‘There Is No (Legal) Alternative: Codifying 

Economic Ideology into Law’ in Nanopoulos and Vergis (n 2). 
34 See also Sacha Garben, ch 9 in this volume.
35 Eva Nanopoulos and Fotis Vergis, ‘The Elephant in the Room: A Tale of Crisis’ 

in Nanopoulos and Vergis (n 2).
36 ibid. See also Fouskas and Gökay (n 29). 
37 Nanopoulos and Vergis (n 35). 
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already enjoy higher levels of income, property and education;38 are engaged 
in ‘higher status’ white-collar occupations and possess more ‘marketable’ 
occupational skills;39 and live in geographical areas that facilitate taking 
advantage of free economic movement (such as Member States that border 
other Member States)40 are by default favoured. Disadvantaged groups that do 
not enjoy the same characteristics and privileges from the starting line (includ-
ing manual labourers, the unemployed, precarious workers, undocumented 
workers, homeworkers and those with low income and education) have no 
chance. Free market capitalism becomes a rigged game favouring those who 
were privileged to begin with. The promise it makes that anyone can have the 
chance to join the winners is, at best, a useful myth.

Furthermore, it is useful to recall that a ‘winner’ in this context is not 
necessarily someone who has managed to put some of those ‘winning’ charac-
teristics to good use, so as to escape the risk of complete loss (unemployment, 
underemployment, economic and social marginalisation). As Simpson has 
remarked,41 the system has reached a point of strain where there is a significant 
number of people who are, to an extent, economically secure and socially inte-
grated, but perceive themselves to be at considerable risk of financial insecu-
rity and, therefore, economic and social adversity. The educated precarious,42 
the remnants of the older middle class, are now a few wage packets away from 
definitively joining the ‘losers’.

European dys-integration produces tangible effects in the lives of European 
citizens that were loudly reflected in the Brexit referendum. It leads to the 
development of a stark divide across those that partake in its free market eco-
nomic model: on one side the ultimate beneficiaries of this model, those who 
were able to take advantage of its principles and characteristics and prosper;43 
on the other, those who fell between its cracks or who face the adverse conse-
quences of its inherent features, such as the removal of the protective normative 
and institutional structures of the post-Second World War welfare and social 
state. Dys-integration facilitates the emergence within the European sphere of 

38 Matthew Gabel and Harvey Palmer, ‘Understanding Variation in Public Support 
for European Integration’ (1995) 27(1) European Journal of Political Research 27; 
Becker, Fetzer and Novy (n 7) 628; Hobolt (n 4) 1269.   

39 Gabel and Palmer (n 38) 10–12.
40 ibid; Becker, Fetzer and Novy (n 7) 625–6.
41 Kathryn Simpson, ‘What to Do about Inequality? Public Opinion Support for the 

European Union and Further European Integration in the Republic of Ireland’ (2019) 
34(1) Irish Political Studies 69, 73.

42 ibid, 79.
43 Matthew Gabel, Interest and Integration: Market Liberalization, Public Opinion 

and European Union (University of Michigan Press 1998); Gabel and Palmer (n 38) 19.
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the divide among ‘winners’ and ‘losers’ of globalisation.44 It was largely across 
this divide that the battle lines for the Brexit referendum were drawn45 and its 
outcome ultimately decided, rather than traditional political affiliations or an 
oversimplified fight between nationalism and cosmopolitanism.

3. THE SUBSTANTIVELY DISENFRANCHISED

Analysis of the voting patterns at the Brexit referendum could lead to the 
assumption that the referendum result is not solely to be attributed to a revolt 
by the ‘losers’ of market integration. Economy and migration-related consid-
erations notwithstanding, the data reveals that the referendum was seen by 
parts of the electorate that do not neatly fit into the ‘loser of globalisation’ 
box as a chance to express their discontent with their effective democratic 
disenfranchisement.

It is remarkable that the vast majority of those who voted (almost 75 per 
cent) believe that ‘politicians do not listen to people like [them]’.46 Those who 
agreed with that statement voted overwhelmingly (58 per cent) to ‘Leave’ 
the EU.47 Undoubtedly, this figure includes voters who in 2016, regardless of 
their self-identification as its members,48 would belong to the middle class, 
defined as comprising those that make 75 –200 per cent of the median annual 
income49 as calculated by the OECD for that year (£22,044).50 In fact, 57 per 
cent of those in the lower middle class (£1,377pm–£2,200pm) and 51 per cent 
of those in the upper middle class (£2,201pm–£3,700pm) voted against EU 
membership.51

Those are not necessarily ‘losers of globalisation’; they enjoy relative 
financial stability and the opportunities it provides within the flexible free 
market paradigm which the Union perpetuates. They do perceive themselves, 
nevertheless, as (politically) marginalised. That overwhelming self-perception 
of disenfranchisement reveals a crisis of the functioning of substantive democ-
racy52 and a sense of alienation from its basic representative institutions. These 
issues cut across traditional economic demarcations and run deeper than any 

44 Hobolt (n 4) 1265.
45 ibid, 1273.
46 Swales (n 8) figure 14.
47 ibid.
48 Only 40 per cent self-identified as such: ibid, figure 4. 
49 OECD, Under Pressure: The Squeezed Middle Class (OECD Publishing 2019) 

41–2.
50 OECD Statistics https:// stats .oecd .org/ index .aspx ?queryid = 66670 #, accessed 25 

May 2020.
51 Swales (n 8) 8.  
52 Nanopoulos and Vergis (n 29).
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transient problem informing contemporary political narratives. Nevertheless, 
they simplistically translated into the third major driver of the ‘Leave’ vote, 
following economy and immigration considerations: the perception of losing 
democratic sovereignty to an unaccountable EU bureaucracy.53

The ‘disenfranchised’, however, are not necessarily ‘winners of globali-
sation’. It is useful to note that although those of the electorate identified as 
middle class still constitute the majority of the population, they belong to 
a middle class whose share of national income, regardless of their qualifica-
tions54 and alleged opportunity to prosper from the dominant flexible market 
structure, has been steadily and rapidly shrinking55 vis-à-vis the upper class. As 
a result, their influence over the economy has been waning.56 Consequently, 
so has their capacity to exert any real political influence. It would not be 
unreasonable, therefore, to suggest that, even from the point of participatory 
capacity and influence in socioeconomic and political processes, the only 
true ‘winners’ of relentless transnational market (neo-)liberalism (accurately 
dubbed ‘designer socialism’57) have been the upper class (only 38 per cent of 
which voted ‘Leave’)58 and financial elites.

4. INTERIM CONCLUSION

‘Dys-integration’, as described above, is not only at odds with popular senti-
ment as expressed by the reactionary decisions of electorates. It is also at odds 
with the declared objectives and principles of the EU as set in its primary law, 
and therefore, ultimately, directly antithetical to its contemporary fundamental 
normative framework. It might be, therefore, that there is a chance for redemp-
tion for the Union, at least in the eyes of public perception, without the need 
to dismantle its present basic format to start anew. There is empirical evidence 
from Ireland, for example, suggesting that, though lamenting the failures of 
the Union with regard to the recent crises and believing that market liberalism 
has gone too far, the same respondents hold faith that the situation could be 
addressed within the current institutional structures and processes of the EU.59 
The question is whether legal tools that would allow a correction exist within 
the confines of the current EU legal system. More interestingly, is it possible 

53 ibid, 13.
54 Becker, Fetzer and Novy (n 7) 628.
55 OECD (n 49) 69.
56 ibid, 49.
57 Michael Rustin, ‘The Politics of Post-Fordism: or, The Trouble with “New 

Times”’ (1989) 175(1) New Left Review 54, 63.
58 Swales (n 8) 8. 
59 Simpson (n 41) 81–3.
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that such tools, albeit legal in nature, could also provide a tangible anchor for 
the evolution of real deliberative and participatory processes for the develop-
ment of a functional form of EU political constitutionalism?

These questions are precisely what the substantive constitutionalisation 
approach means to address.

5. EXAMINING THE EU IN TERMS OF 
SUBSTANTIVE CONSTITUTIONALISATION

5.1 Constitutionalism, Constitutionalisation and the EU

The very nature and substance of constitutionalism60 in relation to a supra-
national organisation such as the EU is still contested. Constitutionalism 
has been traditionally linked to the state as an entrenched entity,61 and the 
consequent notions of national self-determination and sovereignty. However, 
the emergence of nuanced approaches describing the EU–Member State 
nexus as one of ‘constitutional tolerance’,62 or ascribing to theories of 
multi-level constitutionalism63 or constitutional pluralism,64 suggests that the 
statist conceptions of constitutionalism and constitutionalisation are outdated. 
’Constitutionalisation’, within the EU context, has come to reflect an evolu-

60 Charles Howard McIlwain, Constitutionalism: Ancient and Modern (revised edn) 
(Cornell University Press 1947), 21–2; Russel Hurdin, Liberalism, Constitutionalism, 
and Democracy (2nd edn) (OUP 2003).

61 See Neil Walker, ‘EU Constitutionalism in the State Constitutional Tradition’ 
(2006) EUI Working Paper; Neil Walker, ‘The Idea of Constitutional Pluralism’ (2002) 
65(3) The Modern Law Review 317, 320–4.

62 Joseph H.H. Weiler, ‘Epilogue. Fischer: The Dark Side’ in Christian Joerges, 
Yves Meny and J.H.H. Weiler (eds), What Kind of Constitution for What Kind of 
Polity? Responses to Joschka Fischer (Harvard Law School 2001) 235 and 244–7; 
J.H.H. Weiler, ‘In Defence of the Status Quo: Europe’s Constitutional Sonderweg’ in 
Joseph H.H. Weiler and Marlene Wind (eds), European Constitutionalism beyond the 
State (CUP 2003) 18–21.

63 Inter alia, Antonio D’Atena, ‘The European Constitution’s Prospects’ in 
Hermann-Josef Blanke and Stelio Mangiameli (eds), The European Union after 
Lisbon: Constitutional Basics, Economic Order and External Action (Springer 2012) 
12; Franz Mayer and Mattias Wendel, ‘Multilevel Constitutionalism and Constitutional 
Pluralism’ in Matej Avbelj and Jan Komarek (eds), Constitutional Pluralism in the 
European Union and Beyond (Hart Publishing 2012) 127–52; Tanja Börzel and 
Thomas Risse, ‘Who Is Afraid of a European Federation? How to Constitutionalise 
a Multi-Level Governance System’ in Joerges, Meny and Weiler (n 62) 45.

64 Avbelj and Komarek (n 63); Matej Avbelj and Jan Komarek, ‘Four Visions of 
Constitutional Pluralism’ (2008) 4 EuConst 524. See also the Special Issue ‘Crisis and 
Constitutional Pluralism in the EU’ (2019) 21 Cambridge Yearbook of European Legal 
Studies.
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tionary process,65 from an intergovernmental organisation based on interna-
tional law to an autonomous constitutional legal order,66 or, more precisely, 
a post-national form of constitutional governance.

The EU has long understood itself as an autonomous67 ‘new legal order’68 
and a ‘community based on the rule of law’,69 which deserves to be analysed in 
constitutional terms70 and judged against the relevant standards.71 Based on that 
understanding, the EU would transcend72 longstanding nation-state-centric73 
conceptions of constitutionalism. In July 201974 the EU appeared to proclaim 
itself to be under a mandate to protect and promote liberal fundamental values, 
and to assert for itself the role of guardian of the rule of law.75 For the latter, it 
has seemingly embraced76 a definition of the concept which implies that it is 
essentially to be identified with constitutional coherence and consistency. The 

65 Francis Snyder, ‘The Unfinished Constitution of the European Union: Principles, 
Processes and Culture’ in Weiler and Wind (n 62) 59, 62–3); Armin Von Bogdandy, 
‘The prospect of a European Republic: What European Citizens are Voting On’ (2005) 
42 Common Market Law Review 913, 915; Christian Joerges, ‘Das Recht im Prozess 
des Kosntitutionalisierung Europas’ (2001) EUI Working Paper.

 See also Joseph H.H. Weiler, ‘The Transformation of Europe’ (1991) 100(8) Yale 
Law Journal 2403.

66 Thomas Christiansen and Christine Reh, Constitutionalising the European 
Union (Palgrave Macmillan 2009) 4; Paul Craig, ‘Constitutions, Constitutionalism and 
the European Union’ (2001) 7(2) European Law Journal 125, 128.

67 Case 6/64 Flaminio Costa v E.N.E.L., ECLI: EU: C: 1964: 66.
68 Case 26/62 NV Algemene Transport- en Expeditie Onderneming van Gend en 

Loos v Netherlands Inland Revenue Administration, ECLI: EU: C: 1963: 1.
69 Case 294/83 Parti écologiste ‘Les Verts’ v European Parliament, ECLI: EU: C: 

1986: 166.
70 ibid; Opinion of the Court 1/91 on Draft Agreement on the creation of the EEA, 

ECLI: EU: C: 1991: 490, para 21.
71 Joined cases C-402/05 P and C-415/05 Kadi and Al Barakaat International 

Foundation v Council and Commission, ECLI: EU: C: 2008: 461, paras 282, 285, 316.
72 Erika de Wet, ‘The Role of European Courts in the Development of a Hierarchy 

of Norms within International Law: Evidence of Constitutionalisation?’ (2009) 5 
EuConst 284, 286.

73 Anneli Albi, ‘Constitutions in the Face of Europeanising Governance: Falling 
behind Times?’ in Carlos Closa (ed), The Lisbon Treaty and National Constitutions: 
Europeanisation and Democratic Implications (Arena 2009) 119, 135–6.

74 European Commission, Strengthening the rule of law within the Union: a blue-
print for action COM(2019) 343 final.

75 On the challenges of developing an all-encompassing ‘Rule of Law’ standard 
that would apply both to the EU and to Member States see Annegret Eppler, Andreas 
Hackhofer and Andreas Maurer, ‘The Multilevel Rule of Law System of the European 
Union: Eked Out, Contested, Still Unassured’ in Antoniolli, Bonatti and Ruzza (n 21). 

76 European Commission, Further strengthening the Rule of Law within the Union: 
state of play and possible next steps, COM (2019) 163 final, 1.
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Commission emphasised the Union’s resolve to review the conduct of Member 
States in relation to the rule of law standard, including by flaunting the threat 
of procedures under Article 7 TEU. Curiously, however, it had little to offer as 
to how the EU’s own institutions fare under that same standard.

The evolution of the concept of constitutionalism, the constitutional char-
acteristics of the EU legal structure and a pragmatic approach based on the 
self-perception of the Union’s own institutions indicate that constitutional 
theory can, and should, be applied to establish and comprehend the principles 
under which the EU ought to operate. In this context ‘substantive constitu-
tionalisation’ is suggested as an approach to identify (constitutional) review 
standards that can also provide the legal anchor for a potential EU form of 
political constitutionalism.

5.2 Basic Terminology and Taxonomy, and the EU Framework

The idea of ‘substantive constitutionalisation’ of the EU draws upon the 
Fossum/Menendez taxonomy of the elements comprising a constitutional legal 
order. In line with Raz’s work on the integral characteristics of any constitution 
(in the Razian ‘thin’77 and ‘thick’ senses78), Fossum and Menendez suggested 
that any constitution can be roughly deconstructed into its formal, normative 
and material elements.79

The formal aspect of the constitution refers to its codified formulation, the 
unique document or compilation of documents in which it is enshrined and 
which is in practice perceived as the fundamental and supreme law of that 
legal order.80 For the EU, as acknowledged by the CJEU81 and national courts 

77 Joseph Raz, ‘On the Authority and Interpretation of Constitutions: Some 
Preliminaries’ in Alexander Larry (ed), Constitutionalism: Philosophical Foundations 
(CUP 1998) 152. 

78 ibid, 153–4.
79 John Erik Fossum and Augustin Jose Menendez, The Constitution’s Gift: 

A Constitutional Theory for a Democratic European Union (Rowman 2011) 20–7;  
Erik Oddvar Eriksen, John Erik Fossum and Agustin Jose Menedez (eds), Developing 
a Constitution for Europe (Routledge 2004).

80 Fossum and Menendez (n 79) 20–1; Anne Peters, ‘The Constitutionalisation of 
the European Union – Without the Constitutional Treaty’ in Sonja Puntscher Riekmann 
and Wolfgang Wessels (eds), The Making of a European Constitution (Wiesbaden 
2006) 38–9.

81 Case 294/83 Parti écologiste ‘Les Verts’ (n 69); Opinion 2/13 (Full Court) 
Accession of the EU to the ECHR, ECLI: EU: C: 2014: 2454, para. 63.
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alike,82 this is encapsulated by the comprehensive set of documents83 consist-
ing of the Treaties that, crucially,84 constitute its primary law85 and the Charter 
of Fundamental Rights (CFREU), regardless of the intergovernmental process 
by which they were adopted and can be amended.86

The material aspect of the constitution refers to those norms that are 
considered fundamental according to social practice,87 which compels their 
incorporation into legal provisions.88 Narrowly construed, the material con-
stitution encompasses the fundamental and superior legal norms that govern 
institutional and political structure,89 legitimise and regulate the exercise of 
governmental organs’ power90 and manage conflicts between institutions,91 
and, finally, bestow basic rights, freedoms and respective obligations upon the 
subjects of law.92

Finally, the normative element of the constitution encapsulates what Raz 
calls ‘common ideology’.93 It refers to values and ideas, procedural or substan-
tive, to which the polity aspires and that underpin the constitutional structure,94 
reflecting a certain political, philosophical or economic ideology.

The ‘substantive constitution’ consists of the normative and material ele-
ments systematically construed together.95

82 Indicatively, BVerfG Order of 18 October 1967, 22 BVerfGE, 293, para 13: the 
EC treaty as ‘sort of the constitution’ of the EC (‘gewissermaßen die Verfassung dieser 
Gemeinschaft’).  

83 Jean-Claude Piris, The Lisbon Treaty: A Legal and Political Analysis (CUP 
2010) 69–70.

84 Fossum and Menendez (n 79) 20–1; Peters (n 80) 38–9.
85 See Joined Cases C-402/05 P and C-415/05 Kadi (n 71) para 305.
86 cf. the 1706 Treaty of the Union that created the UK. 
87 Fossum and Menendez (n 79) 22–3.
88 ibid, 23; Francis Snyder, ‘The Unfinished Constitution of the European Union: 

Principles, Processes and Culture’ in Weiler and Wind (n 62) 56.
89 Fossum and Menendez (n 79) 22.
90 Peters (n 80) 41. 
91 David Feldman, ‘“Which in your case you have not got”: Constitutionalism at 

Home and Abroad’ (2011) 64(1) Current Legal Problems 117, 123.
92 Fossum and Menendez (n 79) 22.
93 Raz (n 77) 154; cf. Ronald Dworkin, Taking Rights Seriously (HUP 1977) 71–80 

and 133–4.
94 Fossum and Menendez (n 79) 24.
95 ibid, 20–7; Peters (n 80) 41–3.
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6. SUBSTANTIVE CONSTITUTIONALISATION OF 
THE EU

In the context of the EU, ‘substantive constitutionalisation’ refers to the result 
of an evolutionary process: the fact that EU primary law has evolved to encom-
pass clearly discernible, yet systemically integrated, normative and material 
elements as the basis for systematic interpretation and review of all EU law 
and policy. The Lisbon Treaty’s architecture endowed the Union with a sin-
gular, relatively coherent and consistent basic framework which follows the 
inverted pyramid structure of liberal constitutions: a Razian normative basis 
from which all other provisions, including those of the material constitution, 
stem. The consistency prescribed by Article 7 TFEU reinforces the idea of the 
EU framework, including provisions on economic and fiscal governance, as 
a coherent whole that is underpinned by the full spectrum of the normative 
foundations of the EU constitution.

6.1 The Normative Elements of the EU Constitution

Articles 2 and 3 TEU reveal that the post-Lisbon Treaty system is defined by 
specific values and an array of reshuffled fundamental objectives which reflect 
these fundamental values and translate them into tangible effects.96 Together, 
these values and objectives reflect common aspirations of the EU order, its 
constitutional ‘common ideology’,97 as they ‘express the common beliefs of 
the population about the way their society should be governed’.98 They consti-
tute the (arguably unamendable99) basis and justification of the Union’s very 
existence, as well as the standard for review of all subsequent EU law norms 
and provisions.100

In terms of constitutional architecture, placing fundamental values at the 
top of the text of the TEU underlines their role as the normative compass of 
the whole system. Respecting them is deemed a prerequisite for both acquir-

96 Filip Dorssemont, ‘Values and Objectives’ in Niklas Bruun, Klaus Lörcher and 
Isabelle Schömann (eds), The Lisbon Treaty and Social Europe (Hart Publishing 2012) 
50–1. 

97 Raz (n 77) 152.
98 ibid, 154.
99 Allan Rosas and Lorna Armati, EU Constitutional Law: An Introduction (Hart 

Publishing 2010) 38.
100 See Stelio Mangiamelli, ‘The Union’s Homogeneity and Its Common Values 

in the Treaty on European Union’ in Hermann-Josef Blanke and Stelio Mangiameli 
(eds), The European Union after Lisbon: Constitutional Basics, Economic Order and 
External Action (Springer 2012). 
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ing (Article 49 TEU) and fully enjoying (Article 7(2) TEU) EU membership 
status. This pre-eminent positioning signals movement from a neofunctionalist 
phase, where splintered interests are moving the integration process ahead,101 
to a phase where a Razian common ideology of values seems to be emerging.

According to Article 2 TEU, the Union is first founded upon ‘the values of 
respect for human dignity, freedom, democracy, equality, the rule of law and 
respect for human rights, including the rights of persons belonging to minor-
ities’. However, the Lisbon Treaty went further, adding to that initial general 
set of values ‘pluralism, non-discrimination, tolerance, justice, solidarity and 
equality between women and men’.

These values are complemented by the rearrangement of the Union’s 
objectives (Article 3 TEU). The purely economic goal of the establishment 
of a common market, which previously enjoyed absolute primacy, is now 
downplayed. Promotion of the Union’s foundational values (Article 2 TEU) 
and the ‘well-being’ of the peoples of Europe (Article 3(1) TEU) has become 
the new primary goal. Moreover, the economic goals are themselves reorgan-
ised, slightly in wording but significantly in essence and effect. For example, 
reference to undistorted competition is exiled to Protocol No. 27. Although the 
Protocol’s provisions enjoy the same legal effect as those of the Treaty, the 
change in constitutional architecture is not to be overlooked. Furthermore, the 
Union now chooses to promote ‘development’ in every sense, as opposed to 
merely the development ‘of economic activities’.

Importantly, the economic goals have been infused with social objectives, 
resulting in a ‘competitive social market economy’ being essentially just the 
tool to attain the aim of full employment and social progress. The current 
prescribed formulation of the common ‘social market economy’ itself requires 
a balanced approach that will take into account primarily the promotion of the 
Union’s values, including dignity and solidarity, and also social considerations 
which are at least on an equal footing with the economic ones.

The Union’s values and objectives, taken together as a comprehensive 
normative whole, are to guide the actions of all EU institutions, setting the 
direction of EU law.102 Since the duty of consistent interpretation with funda-
mental constitutional values is inherent within all constitutional systems,103 the 
CJEU is under a mandate to interpret all EU law provisions through the lens 
of the fundamental values and with the promotion of EU objectives in mind,104 

101 Philippe Schmitter, ‘Examining the Present Euro-Polity with the Help of Past 
Theories’ in Gary Marks et al (eds), Governance in the European Union (Sage 1996) 5.

102 Mangiamelli (n 100) 25.
103 Rosas and Armati (n 99) 61. 
104 Mangiamelli (n 100) 25; Case C-275/06 Productores de Música de España 

(Promusicae) v Telefónica de España SAU, ECLI: EU: C: 2008: 54, para 68.
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giving effect to the theoretical ‘inverted pyramid’ constitutional structure. 
Further, these values and objectives set the standard for reviewing informal 
institutional practices and non-legal acts based on the Treaties,105 as well as 
institutional conduct and ‘abnormal’ acts and actions situated within the realm 
of EU economic governance, especially in its manifestation during the euro 
crisis through mechanisms on the fringe of ‘regular’ EU law.106

6.2 The CFREU as the Material Aspect of the EU Constitution

As we have noted, the material constitution entails the recognition of funda-
mental rights and obligations for the subjects of the constitutional legal order.

The Court has reached a stage where it approaches the now binding CFREU, 
and the fundamental rights and freedoms therein, as the highest,107 primary 
and absolute108 standard,109 and the ‘reference legislation’110 for its judicial 

105 Deidre Curtin, ‘Legal Acts and the Challenges of Democratic Accountability’ 
in Marise Cremona and Claire Kilpatrick (eds), EU Legal Acts: Challenges and 
Transformations (OUP 2018) 9.

106 Claire Kilpatrick, ‘Abnormal Sources and Institutional Actions in the EU 
Sovereign Debt Crisis – ECB Crisis Management and the Sovereign Debt Loans’ in 
Cremona and Kilpatrick (n 105) 70.

107	 Opinion	of	AG	Cruz	Villalόn	 in	Case	C-70/10	Scarlet Extended SA v Société 
belge des auteurs, compositeurs et éditeurs SCRL (SABAM), ECLI: EU: C: 2011: 255, 
para 30; Case C-399/11 Stefano Melloni v Ministerio Fiscal, ECLI: EU: C: 2013: 107, 
paras 56–8 and 60; Case  C-617/10 Åklagaren v Hans Åkerberg Fransson, ECLI: EU: C: 
2013: 105, paras 45–8.  

108 As ‘ceiling’: Bas van Bockel and Peter Wattel, ‘New Wine into Old Wineskins: 
The Scope of the Charter of Fundamental Rights of the EU after Akerberg Fransson’ 
(2013) European Law Review 866, 879 and 883;  Vanessa Franssen, ‘Melloni as 
a Wake-up Call – Setting Limits to Higher National Standards of Fundamental Rights’ 
Protection’ (European Law Blog, 10 March 2014) http:// europeanlawblog .eu/ ?p = 2241, 
accessed 16 April 2021. As ‘floor’: Filippo Fontaneli, ‘Hic Sunt Nationes: The Elusive 
Limits of the EU Charter and the German Constitutional Watchdog: Court of Justice of 
the European Union: Judgment of 26 February 2013, Case C-617/10 Åklagaren v Hans 
Åkerberg Fransson’ (2013) 9 European Constitutional Law Review 315, 332. See also 
Leonard Besselink, ‘Entrapped by the Maximum Standard: On Fundamental Rights, 
Pluralism and Subsidiarity in the European Union’ (1998) 35(3) Common Market Law 
Review 629, 644.

109 Opinion of the Court 2/13, ECLI: EU: C: 2014: 2454, paras 169–74; Adam 
Lazowksi and Ramses Wesse, ‘When Caveats Turn into Locks: Opinion 2/13 on 
Accession of the European Union to the ECHR’ (2015) 16(1) German Law Journal 179, 
208; Vassilios Skouris, ‘The ECJ: A Judiciary in Transformation’ in Pascal Cardonnel, 
Allan Rosas and Nils Wahl (eds), Constitutionalising the EU Judicial System: Essays 
in Honour of Pernilla Lindh (Hart Publishing 2012) 7.

110 Opinion of AG Bot in Case C-108/10 Ivana Scattolon v Ministero dell’Istruzi-
one, dell’Università e della Ricerca, ECLI: EU: C: 2011: 211, para. 108.
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review of EU actions. It has moved beyond relying on external sources such 
as the ECHR,111 or striving to identify ‘general principles of Community law’ 
by diving into the vague concept of the ‘common constitutional traditions’.112

This approach could extend the reach of the CFREU even on purely domes-
tic issues by virtue of this new EU constitutional document being at the centre 
of the Union polity as a ‘community of values’,113 enjoying supremacy as part 
of the ‘very essence of EU law’.114 The broad interpretation of the scope of the 
Charter in Åkerberg Fransson115 and AMS116 would support such an extension.

That said, the Charter provides a definitive safety net of common minimum 
standards, allowing for stronger protection by national constitutions. It con-
stitutes the autonomous EU standard of protection of fundamental rights,117 
to be respected every time EU law comes into play, without prejudice to the 
diversity of the relevant constitutional traditions118 and any potentially better 
standards prescribed by national constitutions.119 That would also apply to 

111 Case C-70/10 Scarlet Extended SA v Société belge des auteurs, composi-
teurs et éditeurs SCRL (SABAM), ECLI: EU: C: 2011: 771, paras 41–9 and 50–4; cf. 
see Herwig C.H. Hofmann and Bucura C. Mihaescu, ‘The Relation between the 
Charter’s Fundamental Rights and the Unwritten General Principles of EU Law: Good 
Administration as the Test Case’ (2013) 9(1) European Constitutional Law Review 73.

112 See inter alia C-400/10 J. McB. v L. E., ECLI: EU: C: 2010: 582, para 53; C-279/09 
DEB Deutsche Energiehandels- und Beratungsgesellschaft mbH v Bundesrepublik 
Deutschland, ECLI: EU: C: 2010: 811, paras 30-36; Joined Cases C-444/09 and C-456/09 
Rosa Maria Gavieiro Gavieiro and Ana Maria Iglesias Torres, ECLI: EU: C: 2010: 
819, para 75; Joined Cases C-356/11 O and S v Maahanmuuttovirasto and C-357/11 
Maahanmuuttovirasto v L., ECLI: EU: C: 2012: 776, paras 76–7; cf. C-243/09 Günter 
Fuß v Stadt Halle, ECLI: EU: C: 2010: 609, para 66.

113 András Jakab, ‘Supremacy of the EU Charter in National Courts in Purely Domestic 
Cases’ (Verfassunsblog, 10 March 2013) https:// verfassungsblog .de/ supremacy -of -the -eu 
-charter -in -national -courts -in -purely -domestic -cases/  accessed 24 June 2021.

114 Åkerberg Fransson (n 107) para 46; cf. C-106/77 Amministrazione delle finanze 
dello Stato v Société anonyme Simmenthal, ECLI: EU: C: 1978: 49, para 22; C-213/89 
The Queen v Secretary of State for Transport, ex parte: Factortame Ltd et als, ECLI: 
EU: C: 1990: 257, para 20; Joined Cases C-188/10 and C-189/10 Aziz Melki and Sélim 
Abdeli, ECLI: EU: C: 2010: 363, para 44.

115 Åkerberg Fransson (n 107) para 19.
116 C-176/12 Association de médiation sociale v Union locale des syndicats CGT et 

als (AMS), ECLI: EU: C: 2014: 2, para 42.
117 Joseph Weiler, ‘Fundamental Rights and Fundamental Boundaries: On Standards 

and Values in the Protection of Human Rights’ in Nanette Neuwahl and Alan Rosas 
(eds), The European Union and Human Rights (Kluwer 1995) 66.

118 See Marta Cartabia, ‘Europe and Rights: Taking Dialogue Seriously’ (2009) 
EuConst 5 5, 23.  cf Weiler (n 117).

119 ibid, 72–3; cf. Anne-Marie Widmann, ‘Article 53: Undermining the Impact 
of the Charter of Fundamental Rights’ (2002) 8(2) Columbia Journal of European 
Law 342, 353. 
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those cases when EU institutions, creatures of EU law and thus always bound 
by it (Article 51(1) CFREU), act beyond their normal duties or indeed at the 
borders or even outside of the EU legal system’s mechanisms.120 Ultimately, 
the CFREU establishes a level of transparency, clarity and legal certainty that 
is crucial not just for the protection of fundamental rights121 but, perhaps more 
importantly, for firmly anchoring the legitimacy122 of the Union to the rule of 
law, thus enhancing the EU’s constitutional aspirations and characteristics.

Beyond its obvious political value,123 not least as a standard of accountabil-
ity of EU institutions in the political sphere, the Charter’s legal role and value 
as an integral part of the Union’s substantive constitution is also critical. The 
Charter allows the CJEU to take a more active stance in protecting fundamen-
tal rights124 and re-establishing a balance vis-à-vis the economic freedoms125 
by, inter alia, utilising it to strike down EU acts, including Regulations126 and 
Directives,127 or to review national implementation measures128 or even (indi-
rectly) national policy not necessarily lying within the narrow scope of Union 
competences.129 Moreover, CFREU provisions entrench a rights ethos in a firm 
constitutional bedrock, requiring all exercise of EU competences to be infused 
with it. This ethos holds the potential to reverse the sentiment of alienation of 
individuals vis-à-vis the EU structures perceived to be imposing upon them.

120 C-370/12 Thomas Pringle v Government of Ireland and Others, ECLI: EU: C: 
2012: 756, paras 158 and 164.

121 Skouris (n 109) 7.
122 ibid.
123 cf. Heidi Kaila, ‘The Scope of Application of the Charter of Fundamental Rights 

of the European Union in the Member States’ in Cardonnel, Rosas and Wahl (n 109) 
308–10.  

124 ibid; Sionaidh Douglas-Scott, ‘The Charter of Fundamental Rights as 
a Constitutional Document’ (2004) 37 European Human Rights Law Review 37.

125 Jose Augustin Menendez, ‘Chartering Europe: Legal Status and Policy 
Implications of the CFREU’ (2002) 40(3) Journal of Common Market Studies 471, 
477;	cf.	 Jürgen	Habermas, ‘Why Europe Needs a Constitution’ (2001) 11 New Left 
Review 5.

126 Joint Cases C-92/09 Volker und Markus Schecke GbR and C-93/09 Hartmut 
Eifert v Land Hessen, ECLI: EU: C: 2010: 662; Joint Cases C-293/12 Digital Rights 
Ireland Ltd v Minister for Communications, Marine and Natural Resources and Others 
and C-594/12 Seitlinger and Others, ECLI: EU: C: 2014: 238. 

127 C-236/09 Association Belge des Consommateurs Test-Achats ASBL and Others 
v Conseil des ministres, ECLI: EU: C: 2011: 100.

128 See Joined Cases C-356/11 and C-357/11 O. S. v Maahanmuuttovirasto and 
Maahanmuuttovirasto v L. ECLI: EU: C: 2012: 776. 

129 Joined Cases C-411/10 and C-493/10 NS v Secretary of State for the Home 
Department et ME and others ECLI: EU: C: 2011: 865, paras 80 and 86, as to the 
immigration policy and respective treatment of asylum seekers in Greece; DEB v 
Bundesrepublik Deutschland (n 112).
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7. THE VALUE OF SUBSTANTIVE 
CONSTITUTIONALISATION, AND 
CONCLUDING THOUGHTS

Substantive constitutionalisation, its conceptual function notwithstanding, is 
a tool of (legal) systematic interpretation. What use could it have to ameliorate 
or reverse the feelings of disconnect, disenfranchisement and abandonment 
which fuel centrifugal tendencies, as emblematically expressed in the Brexit 
referendum? It ought to be recalled that such tendencies were (and continue to 
be) reinforced by a series of crises, of the EU’s own making (eurozone crisis) 
or not (refugee crisis; COVID-19), and the Union’s responses to them. These 
fuelled the perception of the EU as an entity that lacks substantive democratic 
legitimacy, set to promote a particular variation of free market capitalism 
without much regard for social considerations and, thus, for the ‘left behind’.

Substantive constitutionalisation could facilitate addressing not merely the 
perception but the real defects from which it sprang. The systematic reinterpre-
tation of EU law for which it calls is based on recognising the reshuffled nor-
mative basis of the EU constitution. That basis is now one of balance between 
the social and the economic, the legal and the political, the national and the 
supranational. The values and objectives130 of the Union that form its norma-
tive foundation, its Razian ‘common ideology’ and what Rawls would call the 
‘constitutional essentials’,131 encapsulate the EU legal order’s basic ‘coherent 
set’ of ‘moral’ overarching principles to anchor132 judicial intervention133 and 
shape the conduct of policy makers.134

Moreover, substantive constitutionalisation weaves a thread that connects 
fundamental rights to the values and objectives of the Union and to their crys-
tallisation through the exercise of Union competences.

In the material/normative nexus of the EU polity, some of the CFREU 
rights could be considered to be ‘basic liberties’.135 Such are all those rights 
that accommodate and enable political participation with the aim of pursuing 

130 Including Dworkin’s ‘collective goals’ (‘nonindividuated political aims’) and 
Sumner’s ‘goal-based constraints’: Dworkin (n 93) 91–2; L.W. Sumner, The Moral 
Foundation of Rights (OUP 1987) 175. 

131 John Rawls, Political Liberalism (Columbia University Press 1996) 227–30.
132 Roland Dworkin, Law’s Empire (Fontana 1986) 255; Richard Bellamy, Political 

Constitutionalism: A Republican Defence of the Constitutionality of Democracy (CUP 
2007) 75–6.

133 Dworkin (n 93) 81–2.
134 ibid, 84–6; 88.
135 Rawls (n 131) 289–371. 
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social justice,136 organisation and resistance137 against arbitrary interventions 
that hinder the full enjoyment of liberty (political or economic)138 and induce 
unfairness. Such rights should be closely protected, and restricted only insofar 
as they unnecessarily infringe upon other basic liberties, in pursuit of the 
‘common good’ – a pattern that is indeed apparently followed by the limitation 
provisions of the Charter. The exercise of these rights, regarded as concretis-
ing fundamental normative values, could have the potential to fuel a political 
process that would in turn legitimise139 and justify the constitutional discourse.

The EU, despite its flaws, is endowed with a foundational legal framework 
that prescribes certain primary values, objectives, rights and principles that 
underpin institutional arrangements. Neyer argues140 that fairness, in the sense 
of legality (or ‘Justice’, as he refers to it)141 – that is, internal compliance with 
those fundamentals and consistency as regards the Union’s internal constitu-
tion – can provide for a better foundation of EU legitimacy than democracy 
itself. Garben sees it as not a substitute but the prerequisite for, and the expres-
sion of, a properly functioning EU democracy.142 Regardless, compliance with 
the substantive constitution of the Union is precisely the ‘good reason’ that 
would justify any EU-originated restrictions of individual freedom.143 Further, 
promoting an understanding of the EU as a discernible coherent system helps 
frame political debate, facilitating the conditions144 of effective grassroots 
deliberative processes that shape political constitutionalism.

Beyond Habermasian procedural approaches to the democratic process,145 
effective access to fundamental rights and the consequent societal embrace of 
the Union’s normative foundations might lead to Europeans comprehending 
a common sociopolitical fate and developing a transnational political con-
sciousness. These are absolute prerequisites both for the emergence of transna-

136 ibid, 300.
137 John Rawls, A Theory of Justice (rev. edn, Belknap Press 1999) 336.
138 Rawls (n 131) 293.
139	 Jürgen	 Habermas,	 Between Facts and Norms: Contributions to a Discourse 

Theory of Law and Democracy (Polity Press 1996) 450. 
140	 Jürgen	Neyer,	The Justification of Europe: A Political Theory to Supranational 

Integration (OUP 2012) 14–15; cf Sacha Garben, ‘The Principle of Legality and 
the EU’s Legitimacy as a Constitutional Democracy: A Research Agenda’ in Sacha 
Garben, Inge Govaere and Paul Nemitz (eds), Critical Reflections on Constitutional 
Democracy in the European Union (Hart Publishing 2019) 401–4. 

141 ibid, 385.
142 ibid, 415–17. 
143 ibid; Neyer (n 140) 8–9.
144 Michael Longo, Constitutionalising Europe: Processes and Practices (Ashgate 

2006) 6.
145 See Bellamy (n 132) 128–9.
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tional solidarity and for the realisation of the civic and political responsibilities 
of citizenship within the context of the EU as a polity. Hence, substantive, 
EU-focused, bottom-up political processes might emerge, becoming the basis 
of EU-level political constitutionalism.

 Bellamy could argue that the EU in its present arrangement is a hostile 
environment for such a development. The prearranged set of legal values and 
rules to be followed would constrain democratic debate to very specific preor-
dained boundaries.146 However, neither legal nor political processes operate in 
a vacuum,147 something even the fiercest proponents of political constitutional-
ism have come to accept.148 They are inherently connected to one another and 
are influenced, if not defined, by the legal, social and economic environment 
in which they operate.

Moreover, democratic participation as an intrinsic gear of political con-
stitutionalism and a barrier against arbitrary exercise of power presupposes 
political equality.149 Although doubts have been expressed as to the suitability 
of a (legal) constitution to ensure true political equality and the conditions for 
fair political participation,150 it could be argued that the suggested alternative 
of the ‘self-regulating’ capacity of any democratic system is far more dubious. 
Established majorities and political elites could easily dominate the system 
unchecked. Further, though, the question is again one of perception. A set of 
normative and substantive rules accessible to all subjects of the polity creates 
awareness of both their own basic rights and the prescribed limitations on 
institutional actors. Consequently it guarantees, at the very least, realisation of 
a minimum degree of equality that ruling majorities have accepted the surren-
der of. It also enhances public understanding of the nature and substance of the 
polity itself, informing the debate and allowing for change.

Thus, substantive constitutionalisation can serve both legal and political EU 
constitutionalism, potentially informing and fostering bottom-up constitution-
alising processes that can shed established misconceptions and counter reac-
tionary retreat to nationalist, xenophobic or There-Is-No-Alternative narratives 
and their disintegrative potential.

146 ibid, 82. 
147 Longo (n 144) 42.
148 Adam Tomkins, ‘What’s Left of the Political Constitution?’ (2013) 14(12) 

German Law Journal 2275.
149 Henry Richardson, Democratic Autonomy: Public Reasoning about the Ends of 

Policy (OUP 2003) 85–6.
150 Bellamy (n 132) 82.
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9. Dignity- and reciprocity-based 
solidarity as the normative framework 
of the EU’s constitutional settlement
Sacha Garben

1. INTRODUCTORY REMARKS

While being careful not to overstate the nature and degree of the EU’s current 
problems, it seems fair to say that we are facing an increasingly volatile, tense 
and complex social–political situation in Europe. Eurosceptic and Eurocritical 
political movements seem to be on the rise, culminating (so far) in the UK’s 
secession from the Union.1 There is a sense that, following a time in which 
Eurosceptics’ concerns were mostly directed at perceived EU ‘over-regulation’ 
and generally came from a limited group of Member States, they are now 
increasingly phrased in broader socio-economic terms appealing to citizens 
that may feel ‘left behind’ or wronged by globalisation and Europeanisation 
processes,2 sometimes even where they receive extensive benefits through 
EU funds or financial assistance.3 These citizens tend to be wary of migration 
coming from both outside and within the EU. This plays into an east–west 
divide between ‘old’ and ‘new’ Member States, whereby the former are, first, 
suspicious of the internal labour mobility that for the latter is an intrinsic and 
important part of their political and constitutional settlement in the EU,4 and, 

1 John FitzGibbon, Benjamin Leruth and Nick Startin (eds), Euroscepticism as 
a Transnational and Pan-European Phenomenon: The Emergence of a New Sphere of 
Opposition (Routledge 2017).

2 Theresa Kuhn et al, ‘An ever wider gap in an ever closer union: rising inequal-
ities and euroscepticism in 12 West European democracies, 1975–2009’ (2016) 14(1) 
Socio-economic Review 27. See also Fotis Vergis, ch 8 in this volume.

3 Jones, Moya, ‘Wales and the Brexit vote’ (2017) French Journal of British 
Studies XXII-2. 

4 Maurizio Ferrera, ‘The contentious politics of hospitality: intra-EU mobility and 
social rights’ (2016) 22(6) European Law Journal 79. See also Antonio Lo Faro, ch 2 in 
this Volume.
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second, resentful about the latter’s lack of cooperation in the intake of migrants 
from outside the EU. Furthermore, a north–south divide has opened up fol-
lowing the economic crisis, whereby both creditor and debtor states somehow 
feel short-changed by the euro crisis measures taken, directing their discontent 
both at each other and at the EU.5 This latter conflict flared up again more 
recently in the context of the COVID-19 pandemic.6 Initially, certain south-
ern Member States were particularly gravely affected by the pandemic, and 
they considered it a litmus test for the EU and its capacity to act in financial 
solidarity in the face of disaster as well as in the collective economic interest, 
while certain northern Member States were again reluctant to shift away from 
a conditionality-based approach to what they consider an undesirable ‘transfer 
Union’. Arguably, only once it became fully clear that all Member States (like 
virtually all countries around the world) would be similarly gravely affected 
did it become possible to move on the development of ambitious common 
solutions, with, most notably, NextGenerationEU as a result.

The EU’s various concrete and abstract regulatory challenges and aims have 
regularly been considered from the perspective of solidarity and competition,7 
which are recurrent themes in the study of federal orders more generally, 
alongside the notion of cooperation.8 An analysis by reference to these notions 
allows an exploration of the duties that the various actors in multi-level orders 
can be said to hold toward the common federal project and one another, and 

5 Donatella Della Porta, Hara Kouki and Joseba Fernández, ‘Left’s love and 
hate for Europe: Syriza, Podemos and critical visions of Europe during the crisis’ in 
Manuela Caiani and Simona Guerra (eds), Euroscepticism, Democracy and the Media 
(Palgrave 2017); Sara B. Hobolt and Catherine de Vries, ‘Turning against the Union? 
The impact of the crisis on the Eurosceptic vote in the 2014 European Parliament elec-
tions’ (2016) 44 Electoral Studies 504.

6 Charlotte Beaucillon, ‘European Solidarity in Times of Emergency: An 
Introduction to the Special Focus on COVID-19 and the EU’ (2020) European 
Papers, www .europeanpapers .eu/ en/ europeanforum/ european -solidarity -in -times -of 
-emergency -introduction -special -focus -covid -19 # _ftn2 accessed 11 June 2021.

7 Paolo Chiocchetti and Frédéric Allemand, Competitiveness and Solidarity in the 
European Union: Interdisciplinary Perspectives (Routledge 2019). See also in particu-
lar the work of Wolfgang Streeck: ‘International competition, supranational integra-
tion, national solidarity – the emerging constitution of “Social Europe”’ in Martin Kohll 
and Mojca Novak (eds), Will Europe Work? Integration, Employment and the Social 
Order (Routledge 2001); Wolfgang Streeck, ‘Competitive solidarity: Rethinking the 
European Social Model’ in Karl Hinrichs et al (eds), Kontingenz und Krise (Campus 
Verlag 2000).

8 See Ronald L. Watts, ‘Origins of cooperative and competitive federalism’ in 
Scott L. Greer (ed) Territory, Democracy and Justice (Palgrave Macmillan 2006); 
Ingwer Ebsen, ‘Social policy in the European Community between competition, sol-
idarity and harmonization: still on the way from a free trade area to a federal system’ 
(1995–6) 2 Columbia Journal of European Law 421.
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of the centrifugal and centripetal dynamics that may result from the way these 
notions are operationalised in a given situation. They can serve both descrip-
tive and normative functions: considering how the EU currently functions by 
reference to these concepts, and considering how it should. Jacques Delors 
expressed the idea of a union with ‘competition that stimulates, cooperation 
that strengthens, solidarity that unites’.9 This contribution analyses these 
concepts and their interaction, adding dignity as a fourth crucial piece to the 
puzzle, in order to act as a pre-condition, condition and guide for these other 
notions.10 It will argue that even if the core values of solidarity and dignity 
have become part of the EU’s constitutional foundation, at present they are 
insufficiently conceptualised and operationalised in the European integration 
process, which remains dominated by a focus on competition. The contribution 
aims to provide some reflections that may aid in the establishment of a the-
oretical framework; this could translate more concretely into an alternative 
narrative to both support and condition the European integration process, to be 
in turn implemented and applied in specific instances of EU law and policy, 
both through (transnational) competition and cooperation.

2. THE NOTIONS OF SOLIDARITY, DIGNITY, 
COMPETITION AND COOPERATION AND 
THEIR INTERACTION

This section addresses the question: How are the concepts of solidarity and 
dignity, and competition and cooperation, to be understood and how do they 
interact, taking into account both an individual and a collective as well as 
a national and a transnational dimension? While this contribution in no way 
seeks to provide an exhaustive discussion of the matter, it will nevertheless 
be necessary to establish some fundamental understanding of these terms and 
their interrelation, before applying them in the rest of the chapter.

9 By reference to the Single European Act. Jacques Delors, Mémoires (Plon 2004) 
326.

10 This is but one analytical framework or set of concepts that can anchor an assess-
ment of the various regulatory challenges and (dis)integrative dynamics in a multi-level 
order like the EU, and it is not this chapter’s contention that it is the best or only one. 
As the assessment in this chapter reveals, however, this alternative to the more com-
monly used prisms of, for instance, the Rule of Law, democracy, legitimacy, subsidiar-
ity or effectiveness manages to tease out some different insights.

Ann-Christine Hartzén, Andrea Iossa, and Eleni Karageorgiou - 9781800885516
Downloaded from PubFactory at 08/24/2022 01:29:31PM

via free access



Dignity- and reciprocity-based solidarity 161

2.1 Solidarity

On a theoretical level, there is a question regarding how solidarity is distinct 
from related ‘other-regarding dispositions’ that involve a measure of gener-
osity, in that someone deliberately performs an action that is sub-optimal for 
him but for the benefit of another, such as altruism, sophisticated selfishness, 
team reasoning and Kantian duty. It could be argued that while solidarity may 
very well co-exist with them, it motivates generosity independently (thus, 
even in the absence) of these other-regarding motivations, on the basis of 
‘an identification with the condition of a certain group of people’ to whom 
one does not (directly) belong.11 It would therefore be a self-standing notion. 
However, the lack of team spirit as motivation for the generous action in this 
narrow approach seems to be at odds with a more colloquial understanding of 
the term, in which it is for instance associated with collective action under-
taken by workers against an employer, where team reasoning is likely to play 
a key part.12 Indeed, the usefulness of the concept of solidarity to understand 
the functioning of (transnational) societies would be drastically limited if such 
a narrow definition were followed. Manifestations of genuine out-of-group 
non-reciprocal solidarity are very rare.13

For the purposes of this chapter, it does not seem necessary to take 
such a strict approach to solidarity that excludes the conceptual forms of 
‘other-regarding generosity’ which somehow rely on team or group member-
ship. Instead, the notion will be used more pragmatically, and its key features 
will be taken to lie in a certain act being performed deliberately that is (per-
ceived as) sub-optimal for the actor(s) at least in the short term, for the benefit 
of (an)other(s), which may be members of the same group or not. This includes 
actions that are expected to yield benefits for the actor(s) in the longer term, 
with the exception of guaranteed overall net benefits (which would simply 
make the action a rational investment). It shall be taken as a gradual concept, 
in that something can reflect weaker or stronger solidarity. Thus, the smaller 
the role of reciprocity or expected returns, the higher the level of solidarity, but 
the fact that reciprocity or returns are expected does not eliminate solidarity 
as such.

11 Christian Arnsperger and Yanis Varoufakis, ‘Toward a theory of solidarity’ 
(2003) 59(2) Erkenntnis 157.

12 Robert Sugden ‘Thinking as a team: towards an explanation of nonselfish behav-
ior’ (1993) 10(1) Social Philosophy and Policy 69.

13 One could think of, for example, the provision of humanitarian assistance to 
another group (country) in the case of a natural disaster, when it is provided without any 
reasonable expectation of receiving such assistance when disaster strikes the assisting 
group (country) at a later point.
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This wider approach better corresponds to the conception of solidarity in 
the EU as defined by Sangiovanni in his landmark piece on the subject.14 
He understands demands for social solidarity at all levels of governance as 
‘demands for a fair return in the mutual production of important collective 
goods’.15 The idea is that in our societies ‘we depend on the joint contributions 
of myriad other citizens and residents for the ability not only to develop but 
also to act on a plan of life’.16 As our abilities to develop, use and profit from 
our talents depend on the survival and maintenance of the scheme, those who 
are better able to gain from the scheme owe those less able, but who have made 
their gains possible, a fair return for what they have received.17

This is clearly a reciprocity-based framework and includes team reasoning 
as an important basis for solidarity. I would argue that both (i) participation in 
the survival and maintenance of the scheme of which one is not certain whether 
it will be to one’s immediate benefit, in addition to the expected common 
benefit, as well as (ii) a measure of redistribution of the actual benefits yielded 
by it from the ‘winners’ to the ‘losers’, are – within this conception – to be 
qualified as acts of solidarity. Such solidarity can be expected to be stronger 
when the common (societal) scheme is more developed and visible, and when 
participants feel more strongly attached to the identity of the underlying group, 
that is, the ‘team’. That clearly implies some challenges for the existence of 
such solidarity in a context that transcends one’s primary community, which in 
the EU context is generally still the national level.18 Nevertheless, the fact that 
there are challenges does not mean that such solidarity cannot be present in 
a transnational setting such as the EU as well.19 It has already been shown that 
identity can, and in a majority of cases does, exist at several levels, including 
the national and EU levels.20 And, while it may be less developed and visible 
to citizens, it is clear that the EU provides a kind of common societal scheme 
from which all Member States are expected to benefit in the long run.

14 Andrea Sangiovanni, ‘Solidarity in the European Union’ (2013) 33(2) Oxford 
Journal of Legal Studies 213.

15 ibid, 217.
16 ibid.
17 ibid, 222.
18 Thomas Risse, A Community of Europeans? Transnational Identities and Public 

Spheres (Cornell University Press 2010).
19 Carol C. Gould, ‘Transnational solidarities’ (2007) 38(1) Journal of Social 

Philosophy 148.
20 Risse (n 18).
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2.2 Dignity

Dignity, or human dignity, is an existential value that is often considered as the 
very source of all human rights and an overarching constitutional principle. In 
general terms it can be understood as the right of any person to be valued and 
respected for their own sake, and to have a degree of autonomy and agency in 
life (and, as is increasingly argued, as regards death). While certain theoretical 
approaches to dignity emphasise that dignity is achieved through (moral) 
actions, in legal terms dignity seems more often to be defined as the right to be 
respected (precisely) regardless of one’s actions: everyone is equal in dignity 
(Article 1 UDHR). There are many different requirements of dignity in differ-
ent contexts. People’s physical integrity and protection against inhumane and 
degrading treatment are of course central to the protection of dignity. But also 
the right to participate in collective decision-making in society, and thus a right 
to democratic participation, could be considered an important requirement of 
the agency that dignity necessitates.21 Furthermore, socio-economic conditions 
are salient: poverty, social exclusion and labour exploitation are important 
violations, while ‘meaningful work is considered essential for dignity’.22

There is a complex interaction between dignity and solidarity. Solidarity 
can be conducive of dignity and an instrument to achieve it, such as through 
camaraderie and solidarity with coworkers23 or through a welfare system 
preventing social exclusion. At a more fundamental level, solidarity could 
be considered to be the psychological source of the right to dignity, as it 
results from the collective identification of all humans as a single group.24 
Yet, counter-intuitively, expressions of solidarity can also challenge dignity. 
To the extent that the sub-optimal action of the person engaging in an act of 
solidarity for the benefit of another creates a (perceived) debt in the recipient, 
this may challenge their sense of self-worth, agency and autonomy, all of 
which are important components of dignity. A solidaristic welfare system that 
is not dignity-based might on the one hand seem to combat social exclusion 
and poverty through redistributive benefits, but could at the same time treat the 
recipients of such benefits in such a way that they are shamed to a degree that 
infringes their dignity all the same. Conversely, (the requirements of) dignity 
may also challenge solidarity in certain situations. To the extent that dignity 
demands (actions reinforcing the) respect of a person regardless of their 

21 Pablo Gilabert, Human Dignity and Human Rights (OUP 2018) ch 10.
22 Randy Hodson, Dignity at Work (CUP 2001).
23 ibid.
24 It may be that there simply are no manifestations of genuine out-of-group 

non-reciprocal solidarity, as these actions are still a form of team reasoning where the 
relevant group is all-inclusive – comprising all human beings.
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actions, it may benefit individuals who can be seen as having acted contrary 
to the collective good of society and who are therefore, in a reciprocity-sense, 
‘undeserving’. For some, this may erode the very trust that the system will 
reward good behaviour and punish bad behaviour which could be argued to 
underlie solidarity within society more generally.

Dignity is inherent in every individual. Whether it is also a right that can be 
claimed for a group is debatable, and ties in with the general controversy on 
individual and collective rights. Whether or not explicitly conceptualised as 
group rights, many human rights work at both levels. For instance, the right 
not to be discriminated against on the basis of race, ethnic origin, religion 
or belief is a right conducive to dignity held by an individual, but informed 
by a sense of collective identity and collective self-worth, where an attack 
on another member of the group can be felt as an infringement of the rights 
of all members of the group. For the purposes of this chapter, it would seem 
useful to conceptualise dignity both individually and collectively. Within the 
specific EU context, it is furthermore interesting to consider whether Member 
States as such may be argued to have a claim to dignity. The prohibition of dis-
crimination on grounds of nationality would be the translation thereof on the 
individual level, and the protection of national constitutional identity (Article 
4(2) TEU) could be seen as a legal recognition of their dignity as independent 
states.

2.3 Competition

In a colloquial sense, competition refers to the activity or condition of striving 
to gain or win something by defeating or establishing superiority over others. 
This ‘something to be won’ can be a resource in limited supply, but also some-
thing more intangible, such as prestige. Competition has many different man-
ifestations. It can be a default state of affairs, where a certain good in scarce 
supply is pursued by a variety of actors in the absence of a regulatory frame-
work, or instead a deliberate method to distribute a certain good among various 
actors on the basis of pre-defined criteria. In the latter sense, it can be used as 
a deliberate governance tool – as it is in most market economies. When com-
petition leads to the attribution of a certain good, it is often considered ‘fair’ 
when this happens in compliance with the (implicitly) agreed criteria of the 
competition, for instance when a company is successful on the market because 
it has developed an original, high-quality product. In contrast, such a result 
is considered ‘unfair’ when the implicit or explicit (social) rules framing the 
competition are not respected, such as when the company is successful on the 
market because it can operate low prices due to its products being produced 
by children in sweatshops. This illustrates the important normative dimension 
of the context in which the notion of competition operates, and while it is 
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sometimes juxtaposed with regulation, it actually often has a close, dependent 
relationship with it.

The foregoing examples show the tension that exists between competition on 
the one hand and solidarity on the other. They can both be conceived as frame-
works for the allocation of goods and the structuring of behaviour in society, 
but using very different methods and on the basis of different goals and values. 
However, it would be too simplistic to exclusively use them in opposition or 
mutual exclusion, as there is more nuanced conceptual interaction between 
the two. For one, competition can be a governance tool used for the pursuit 
of solidarity objectives. In the EU, for instance, the Social Open Method of 
Coordination places Member States in a comparative setting, competing for 
the best social performance (thus for prestige in an international context and 
for the best policy outcomes in a national context), which encourages them to 
improve their national solidarity policies. More generally, policy competition 
such as that between constituent jurisdictions in federations allows for policy 
experimentation, which may yield important social benefits by developing 
best practices at the lowest risk/cost for the overall federation.25 In a different 
mutually reinforcing way, solidarity structures can make economies more 
resilient and stable, and as such more competitive in the long run. Competition 
can, to a certain extent, also be an expression of solidarity – when it constitutes 
the common system which is in the end expected to deliver common goods, 
but which does not guarantee immediate net benefits to all participants (for 
instance, participation in the internal market, where high-wage Member States 
may expect to lose some industry to lower-wage states). And, to constitute an 
overall successful governance tool, competition may require being comple-
mented by a degree of solidarity, for instance in the redistribution of the yields 
of the common system of competition from the ‘winners’ to the ‘losers’.

When it comes to dignity, in turn, it would seem that the very fact of 
creating winners and losers means that competition represents a certain chal-
lenge to dignity. Dignity tends to become part of the competition itself: the 
winner gains an increase in self-worth where the loser precisely gives it up.26 
Even where the competition can be considered ‘fair’, the mere fact of losing 
creates a certain tension with the confidence that is an important component 
of dignity. Where competition is accompanied by solidarity to mitigate the 
negative consequences of losing, it is important that such action does not 

25 Daniel Halberstam, ‘Federalism: a critical guide’ (2011) University of Michigan 
Public Law Working Paper No. 251, 16, https:// papers .ssrn .com/ sol3/ papers .cfm 
?abstract _id = 1924939 # #, accessed 14 June 2021.

26 Robert J. Vallerand, Lise I. Gauvin and Lise W. Halliwell, ‘Effects of zero-sum 
competition on children’s intrinsic motivation and perceived competence’ (1986) 
126(4) The Journal of Social Psychology 465.
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somehow reinforce the degree of humiliation connected to losing. Of course, 
it could be argued that the negative effect on dignity created by losing can 
very well be overcome depending on the context, and that it may spur the 
individual or group into action, motivating them to improve themselves. Such 
self-development, and the possibility of subsequent wins, could be argued to 
be conducive to dignity, as well as valuable for society overall (through, for 
example, increased productivity). It would thus appear that competition does 
not have to be a zero-sum game, but that there are both malign and benign 
competitive processes, depending on the specific circumstances.

2.4 Cooperation

A final word on the notion of ‘cooperation’, understood as the action or 
process of working together towards the same end, which seems often to be 
used in contrast to competition and more closely aligned to solidarity. It is true 
that cooperation can be an alternative to competition, for instance when the 
default state of competition to obtain a scarce good is replaced by a system of 
cooperation to obtain (and share) that good. Depending entirely on the context, 
replacing competition with cooperation may be considered societally desirable, 
such as when countries cooperate for the advancement of technology rather 
than competing in isolation, or societally undesirable, such as when companies 
agree on setting common prices eliminating competition between them and 
overcharging the consumer. In other scenarios, however, competition and 
cooperation are not opposing alternatives and can work together. Competition 
can be a precondition to, a form of, or an incentive for cooperation, and vice 
versa.27 For instance, opening up one’s markets to economic competition will 
usually lead to the establishment of some form of common regulatory frame-
work with minimum rules of labour and environmental protection. Indeed, 
the expectation that economic integration through competition will lead to 
functional spill-over in the form of cooperation in many policy areas has often 
been mentioned as one of the main drivers of European integration.

Cooperation and solidarity are often regarded as having a mutually bene-
ficial interaction, and they can indeed be conceived as going hand in hand in 
many situations, such as where workers collaborate through collective action 
to improve each other’s working conditions (which, as mentioned above, are 
also ways to achieve dignity), or where Member States cooperate on a common 
policy for the protection of a certain public interest. Cooperation can thus 
be an expression of solidarity, and solidarity an outcome of cooperation. 

27 Peter Abell, ‘A model of the informal structure (culture) of organizations: help, 
trust, rivalry and team spirit’ (1996) 8(4) Rationality and Society 433.
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Furthermore, it would seem that cooperation is more effective when there 
is a measure of solidarity among the participants, so as to avoid free-riding 
behaviour.28 Nevertheless, cooperation can sometimes also have the result 
of challenging solidarity, especially in multi-level/transnational contexts 
such as the EU. Member States can cooperate to establish certain common 
policies which undermine solidarity structures on the national level,29 such as 
the freedom to provide services which allows companies to undercut certain 
domestic social standards in certain situations. They can also cooperate to 
demand a measure of transnational solidarity, for instance to extend national 
social benefits to migrant EU citizens, which may challenge national solidar-
ity by expanding the group beyond the necessary level of identification and 
expected reciprocity (and as such lead to a lowering of social benefits for all).

It could be posited that genuine cooperation, also in a transnational setting, 
requires the participation of everyone involved and affected. In that way 
cooperation would be profoundly conducive to dignity, by ensuring agency 
and empowerment. If, on the other hand, transnational decisions are taken 
without genuine input from the individuals/collectives affected by the deci-
sions, through undemocratic procedures, this risks violating the individual and 
collective dignity of the subjects by denying them the necessary agency and 
power to decide on crucial elements of their daily lives. An argument could be 
made that some issues, such as a certain measure of transnational solidarity, 
have to be imposed and enforced regardless of the majority preferences of 
a given sub-group, in the interest of the overall collective. Yet the risks that 
this implies, not just for democracy but also for dignity, need to be recognised. 
Such exclusion is furthermore unlikely to benefit the identification of the 
individual with the overall collective and the policies that govern it, and thus it 
could be posited that undemocratically imposed solidarity undermines genuine 
solidarity in the long run.

2.5 Interim Conclusions: Multifaceted Interactions

The foregoing brief discussion on the concepts of dignity and solidarity, and 
competition and cooperation, have revealed a multitude of possible interac-
tions. These interactions are multi-directional and more complex than perhaps 
expected at face value. For one, while dignity and solidarity may often be 

28 Arnsperger and Varoufakis (n 11); Wolfgang Weidlich and Dirk Helbing, 
‘A mathematical model of group dynamics including the effects of solidarity’ in Patrick 
Doreian and Thomas Fararo (eds) The Problem of Solidarity: Theories and Models 
(Routledge 1998).

29 See the example of Sweden and its model for labour market regulations in 
Caroline Johannsson, ch 5 in this volume.
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considered natural normative ‘allies’, there is a pronounced risk that solidarity 
actions may actually challenge dignity and vice versa. This is an insight that 
should arguably inform redistributive welfare policy both at national and 
transnational level. On the other hand, while competition and solidarity are 
often considered at odds with each other, it appears that there are also scenarios 
where they interact more fruitfully; indeed, participating in the competition 
inherent in an internal market can be conceptualised as an act of solidarity 
and the cooperation that preconditions and results from it may furthermore 
strengthen the team identification that feeds solidarity. That insight is impor-
tant to counterbalance the idea that market processes are inherently centrifugal, 
creating inequalities and losers that will destabilise the ‘group’ and/or the 
overarching framework. However, a third insight is that such competitive 
processes, while not necessarily disruptive of solidarity, do often challenge 
dignity (both individual and collective). While cooperation, when it is genu-
inely inclusive, may constitute a desirable alternative to competition that better 
respects dignity and fosters solidarity, a fourth take-away is that undemocratic 
transnational cooperation can instead be expected to erode both solidarity and 
dignity in the long run. Finally, in a federal setting, these notions will reveal 
different dynamics depending on the respective governance level, between 
and even within themselves: for instance, transnational solidarity policies 
may undermine national solidarity structures (welfare tourism); transnational 
competition can strengthen national solidarity but challenge transnational 
solidarity; and so on.

3. SOLIDARITY, DIGNITY, COMPETITION AND 
COOPERATION IN THE EU LEGAL ORDER

This section will address the question: How are the concepts of solidarity 
and dignity, and competition and cooperation, operationalised through legal 
mechanisms in the EU?

3.1 Legal Mechanisms to Ensure Solidarity

Most federations feature a solidarity principle. According to Cyr,

[t]he principle of federal solidarity […] creates certain positive duties of assistance, 
and certain prohibitions against imposing certain negative externalities on other 
federal partners. Cooperative federalism is thus normatively justified by the need for 
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each level of government to protect and promote the interests of a shared citizenry 
forming a common body politic.30

This definition underlines the observation made in the previous section that 
a wide definition of solidarity encompasses both (i) the act of participating in 
a common system that does not guarantee immediate returns to each partici-
pant and (ii) the redistribution of the general benefits generated by that system 
by the ‘winners’ to the ‘losers’. Cooperation in itself can thus be an expression 
of solidarity, in the sense that it presents a sub-optimal action for the actor in 
the short term for the benefit of the collective project. To the extent that the 
success of the collective project depends on this minimum measure of cooper-
ation, it could be considered a requirement under a legal solidarity principle.

The EU legal order does not know, in so many words, the principle of 
‘federal solidarity’ or ‘federal comity’ as it is present, for instance, in German 
constitutional law.31 Nevertheless, the Treaties do lay down the principle of 
sincere cooperation in Article 4(3) TEU. While this may first and foremost 
refer to the duties of the Member States and the EU institutions vis-à-vis each 
other, the principle also has an important horizontal dimension,32 which could 
be explored more fully if one is to boost the EU’s problem-solving capacity 
as well as Member State solidarity. The duty of sincere cooperation has not 
often been invoked in this context, but it would seem that it could be used 
whenever Member States are facing an essentially common problem (like an 
influx of third country migration33), where the negative consequences fall more 
heavily on a single state or a limited group of states to the potential ‘benefit’ 
of other states, in order to impose a duty on the ‘free-riding’ Member States to 
constructively seek a solution.

Indeed, such a positive duty of cooperation in terms of Member State sol-
idarity has been further specified in a number of areas, most explicitly in the 
AFSJ. Article 67(2) TFEU provides that the Union shall ‘frame a common 

30 Hugo Cyr, ‘Autonomy, subsidiarity, solidarity: foundations of cooperative feder-
alism’ (2014) 23(4) Constitutional Forum 20.

31 Hans-Peter Schneider, ‘German unification and the federal system: the chal-
lenge of reform’ in Charlie Jeffery (ed), Recasting German Federalism: Legacies of 
Unification (Pinter 1999).

32 Marc Blanquet, L’article 5 du Traité CEE: recherche sur les obligations de 
fidélité des États membres de la Communauté (LGDJ 1994); Marcus Klamert, The 
Principle of Loyalty in EU Law (OUP 2014); Christoph Vedder, ‘Art. I-5’, in Christoph 
Vedder and Wolff Heintschel von Heinegg (eds), Europäischer Verfassungsvertrag. 
Handkommentar (Nomos 2007). 

33 Pierre Vimont, Migration in Europe: Bridging the Solidarity Gap (Carnegie 
Endowment for International Peace 2016), http:// carnegieendowment .org/ files/ Vimont 
_Migration _fulltext .pdf, accessed 14 June 2021. 
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policy on asylum, immigration and external border control, based on solidarity 
between Member States, which is fair towards third-country nationals’. Article 
80 TFEU reiterates that this policy ‘shall be governed by the principle of sol-
idarity and fair sharing of responsibility, including its financial implications, 
between the Member States’ and indicates that Union acts adopted in this 
area ‘shall contain appropriate measures to give effect to this principle’. The 
obstructive behaviour of some Member States in the context of the migration 
crisis has infringed this duty of solidarity and has highlighted the risk of 
free-riding. The European Commission has referred Poland, Hungary and 
Czechia to the CJEU for refusing to comply with their obligations under the 
provisional emergency relocation scheme (Council Decision (EU) 2015/1523 
and Council Decision (EU) 2015/1601).34 The CJEU had already rejected the 
challenges against the relocation system brought by Hungary and Slovakia, 
stressing the solidarity obligation that rests on the Member States in this area 
on the basis of Article 80 TFEU,35 and has now also upheld the Commission’s 
action, making multiple references to the principle of solidarity underlying the 
Union’s asylum policy.36

A second important context-specific reference to solidarity in the Treaties 
can be found in Article 122 TFEU. This is a rather different manifestation of the 
principle. On the one hand, it seems to call for a strong expression of solidarity, 
in that emergency assistance is provided without any expectation of benefits in 
return. On the other hand, if read in its context and particularly in conjunction 
with the no-bailout clause of Article 125 TFEU, the reciprocal nature of this 
provision becomes clear. The fact that this gives rise to a limited form of con-
ditional solidarity could clearly be seen in the context of the euro crisis, where 
the initial financial assistance was granted on the basis of Article 122 TFEU. 
In Pringle, the CJEU held that this provision is concerned solely with ad hoc 
Union assistance to Member States and not inter-Member State assistance.37 
The Court in that judgment also held that Article 125 TFEU prohibited the 
granting of financial assistance as a result of which the incentive of the recip-
ient Member State to conduct a sound budgetary policy is diminished, but not 
where the recipient Member State remained responsible for its commitments 
to its creditors and the conditions attached to such assistance required a sound 
budgetary policy. This balanced interpretation of Article 125 TFEU coincides 

34 See Joxerramon Bengoetxea, ch 7 in this volume.
35 Joined Cases C-643/15 and C-647/15, Slovak Republic and Hungary v Council of 

the European Union, ECLI: EU: C: 2017: 631.
36 Joined Cases C-715/17, C-718/17 and C-719/17, European Commission v 

Republic of Poland and Others, ECLI: EU: C: 2020: 257.
37 Case C-370/12, Thomas Pringle v Government of Ireland and Others, ECLI: EU: 

C: 2012: 756. 
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with the one proposed by the Advocate General, who had come to this solution 
by reasoning on the explicit basis of the principle of solidarity. The Advocate 
General opined that from the various iterations of solidarity in the Treaty it 
could not be inferred that there existed a duty to provide financial assistance, 
but did support a reading of Article 125 TFEU allowing for voluntary assis-
tance.38 The Advocate General qualified the principle of solidarity between 
Member States as a ‘basic fundamental principle of the Treaties’.

Third, in recognition of the socially disruptive effects of the internal market 
(see also section 3.2), the EU Treaties feature redistributive mechanisms, such 
as the European Social Fund (Article 162 TFEU). More generally, Article 
174 TFEU provides that ‘to promote its overall harmonious development, the 
Union shall develop and pursue its actions leading to the strengthening of its 
economic, social and territorial cohesion’. These objectives are mainly pursued 
through the European Structural and Investment Funds, which had an overall 
budget of 454 billion euro for the period 2014–20. In addition, a separate 
Fund for European Aid to the Most Deprived disposed of 3.8 billion euro for 
the 2014–20 period to provide material assistance to the most deprived in the 
form of food, clothing and other essential personal items. Such redistributive 
measures can clearly be seen as an expression of federal solidarity39 and of the 
kind of reciprocity-based redistributive solidarity postulated by Sangiovanni.

3.2 Legal Mechanisms to Ensure Competition

It is hard to imagine a federation that does not somehow guarantee the mobility 
of its citizens and companies, and their products and services, throughout the 
federal territory. This certainly does not have to be an unconditional mobil-
ity, but a baseline right to establish oneself freely in any of the constituent 
members and to pursue economic activities there seems to exist in virtually all 
federal systems. The way in which, and the degree to which, this mobility is 
ensured is highly relevant for the purposes of our discussion. In general terms, 
it would seem that the more extensive the mobility rights, the more liable the 
system is to produce competition, and the more difficult it becomes to maintain 
or produce national solidarity outcomes.

38 ibid, Opinion of AG Kokott.
39 Andreas Follesdal, ‘Justice, stability and toleration in a federation of well-ordered 

peoples’ in Martin Rex and David A. Reidy (eds), Rawls’s Law of Peoples: A Realistic 
Utopia? (Wiley 2006).
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This first and foremost applies to the mobility rights of companies, which 
are generally considered to be more mobile than individual citizens. In 
Halberstam’s words:

as soon as the incidents of regulation fall heavily on one entity, say a manufacturer 
(and its workers), while the benefits fall on another or on citizens more generally, 
[mobility of the objects of regulation] limits the exercise of public power. This is 
why, for example, redistributive policies are difficult to maintain at the level of local 
government, as the United States Supreme Court recognized in upholding federal 
unemployment laws.40

In the EU context, the free movement provisions have been broadly inter-
preted by the CJEU to include an element of market access in addition to 
a non-discrimination requirement. In particular, the power of the freedom of 
establishment and of the freedom to provide services to overrule or undermine 
national solidarity mechanisms is, by now, well known.41 High-profile cases 
such as Centros, Viking and Laval have brought this to the attention of an audi-
ence much broader than the academic one, but there are many others.42 And, of 
course, this de-regulatory effect is not only measured by CJEU cases, as many 
such practices may simply go uncontested (and are in fact the very essence of 
these market freedoms) or dealt with in national courts.

However, even if companies are indeed more mobile, such negative pres-
sure on national solidarity could also be considered to derive from mobility 
rights for individual citizens, albeit more indirectly. While the mobility rights 
of individual citizens, and thus their freedom to choose the most attractive 
mix of taxes, services and social benefits across the federal territory, could be 
portrayed as a social aspect of federalism (as it is often said to be in the context 
of the EU and the rights of non-economically active citizens), as it forces juris-
dictions to extend a degree of solidarity to citizens of other jurisdictions, such 
mobility could also be hypothesised to lead to competition that undermines 
solidarity structures on the national level in the longer run. In Volden’s words, 
the idea is that ‘competition may lead to the undersupply of welfare benefits, 
through a “race to the bottom”, with states cutting their benefits in response to 
their neighbours’ cuts in order to avoid becoming “welfare magnets” whose 

40 Daniel Hamberstam, ‘Federalism: a critical guide’ (2011) University of Michigan 
Public Law Working Paper No. 251, 19.

41 Sacha Garben, ‘The constitutional (im)balance between “the Market” and “the 
Social” in the European Union’ (2017) 13(1) European Constitutional Law Review 23.

42 Such as, for example, Case C-576/13, Commission v Spain [2016] EU: C: 2014: 
2430, Case C-201/15, AGET Iraklis, EU: C: 2016: 972.
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high payments attract potential recipients from surrounding states’.43 The 
requirement of transnational solidarity is thus liable to undermine national 
solidarity through the mechanisms of regulatory competition, especially where 
such national solidarity itself is not sufficiently robust.

In the EU, the CJEU has developed the principle of solidarity between the 
Member States in the context of the free movement of persons and specifically 
of EU citizenship. This has meant concretely that Member States cannot 
refuse access to, or deport, non-national EU citizens simply because they have 
committed a crime or are not contributing to the economy. Furthermore, the 
fact that a non-national EU citizen does not contribute to the economy may not 
necessarily imply that they are not entitled to rely on national solidarity mech-
anisms such as social benefits. The Court has held specifically that students 
are entitled to maintenance grants after fulfilling a certain prior-residence 
criterion44 and that work-seekers have the right to employment-related benefits 
on equal terms to those of nationals.45 But, indeed, this requirement of solidar-
ity has proven politically controversial.46 Concerns were raised in a number 
of Member States about ‘welfare tourism’, especially in the UK. EU scholars 
have thus pointed out the danger that such intra-European solidarity may well 
undermine national solidarity, ultimately lowering the level of social facilities 
for everyone.47 Perhaps in response to these concerns, the CJEU adjusted its 
stance in the much-debated Dano and Alimanovic cases.48

43 Craig Volden, ‘The politics of competitive federalism: a race to the bottom in 
welfare benefits?’ (2002) 46(2) American Journal of Political Science 352, 352.

44 Case C-209/03, The Queen, on the application of Dany Bidar v London Borough 
of Ealing and Secretary of State for Education and Skills, ECLI: EU: C: 2005: 169. 

45 Joined cases C-22/08 and C-23/08, Athanasios Vatsouras (C-22/08) and Josif 
Koupatantze (C-23/08) v Arbeitsgemeinschaft (ARGE) Nürnberg 900, ECLI: EU: C: 
2009: 344.

46 For a recent post-Brexit discussion see Gareth Davies, Migrant Union citizens 
and social assistance: trying to be reasonable about self-sufficiency (2016) College 
of Europe Research Paper, www .coleurope .eu/ sites/ default/ files/ research -paper/ 
researchpaper _2 _2016 _davies .pdf, accessed 14 June 2021.

47 Kay Hailbronner, ‘Union citizens and access to social benefits’ (2005) 42 
Common Market Law Review 1245; Augustín José Menéndez, ‘European citizenship 
after Martínez Sala and Baumbast: has European Law become more human but less 
social?’ in Miguel Poiares Maduro and Loïc Azoulai (eds), The Past and Future of EU 
Law: The Classics of EU Law Revisited on the 50th Anniversary of the Rome Treaty 
(Hart Publishing 2010).

48 Case C-333/13, Elisabeta Dano and Florin Dano v Jobcenter Leipzig, EU: C: 
2014: 2358; Case C-67/14, Jobcenter Berlin Neukölln v Nazifa Alimanovic and Others, 
EU: C: 2015: 597.
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3.3 Legal Mechanisms to Ensure Dignity

The most important legal mechanism to ensure dignity in any political order 
is the recognition and protection of fundamental human rights. The intrinsic 
connection between dignity and human rights becomes clear upon reading 
any human rights instrument, and it is regarded by many as the foundation of 
all human rights.49 It is relevant to recall the different dimensions of dignity 
discussed in section 1, namely those of physical integrity, of political/societal 
agency and of social inclusion. These different dimensions could be said to 
correspond to different types of human rights: the former two to civil and 
political rights; the latter to social and economic rights. In the EU, all these 
different rights are contained in the EU Charter of Fundamental Rights (here-
inafter the Charter). Apart from being the first value mentioned in Article 2 
TEU, the Charter enshrines human dignity in its very first article,50 and its first 
chapter (comprising furthermore the right to life, the right to the integrity of 
the person, the prohibition of torture and the prohibition of slavery and forced 
labour) is entitled ‘Dignity’. The Charter is legally binding and has equal value 
to the Treaties.

In most federal systems, human rights are mainly protected at the central 
level. However, in the EU, the Charter applies primarily to the EU institu-
tions and only to the Member States when they act in the scope of EU law. 
Whether this limitation of the EU’s authority on fundamental rights comprises 
its capacity to effectively protect and enhance the dignity of its citizens and 
its sub-collectives is open to debate. On the one hand, all Member States are 
members of the ECHR and therefore subject to supranational human rights 
adjudication, and most Member States additionally feature robust human 
rights guarantees at the national constitutional level. It is in turn from the 
ECHR and national constitutional traditions that the CJEU derives its inter-
pretation of fundamental rights at EU level,51 and it could be argued that all 
this leads to a multi-dimensional and multi-level protection of human dignity 
through human rights in Europe that is sufficiently effective without the need 
to further enhance the EU’s role in that regard. Furthermore, some would argue 
that it is better to have the EU play a subsidiary role in this regard, as it would 
not be capable of legitimately fulfilling an internal role as a human rights actor. 
The main critique there is that the EU, perhaps due to its origins as a project of 
market-making and economic integration, does not have the necessary social 

49 Willy Moka-Mubelo, ‘Human rights and human dignity’ in Willy Moka-Mubelo 
(ed), Reconciling Law and Morality in Human Rights Discourse (Spinger 2016).

50 ‘Human dignity is inviolable. It must be respected and protected.’
51 Article 52(3) CFREU provides that the meaning and scope of the rights that are 

also contained in the ECHR shall be the same as in the case of the latter.
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sensitivity to give the necessary protection to social rights, and that overall 
its integrative motto will lead to precedence being given to the effectiveness, 
autonomy and unity of EU law over a maximalist protection of human rights 
standards where these two clash.52 To the extent that this critique holds water, 
however, a concern is that in the relatively broad scope of situations that fall 
within EU law, the EU is the final authority on human rights and the way they 
interact with other provisions and obligations under EU law, and at times this 
had led to rulings that could be argued to raise some questions from a human 
rights and human dignity perspective,53 especially concerning fundamental 
social rights.54

3.4 Interim Conclusion: An (Im)Balanced Operationalisation of 
Competition, Cooperation, Dignity and Solidarity in EU Law

Looking at the various mechanisms of competition, cooperation and solidarity 
in the EU, it does seem fair to conclude that, on balance, those that serve to 
foster competition are stronger than those fostering solidarity (either on the 
national or the European level). The free movement provisions grant hard 
rights that can be enforced in national courts, for instance by economic oper-
ators who can thereby seek to maximise their mobility in order to choose the 
regulatory system of their preference and operate throughout the EU from 
there. Through the principle of mutual recognition, the need for cooperative 
action is diminished and regulatory competition can do its work. When the 
EU does take cooperative action in this area, it tends to be in order to replace 
existing national impediments that are justified restrictions to trade; while the 
outcome is usually a common ‘full’ norm which removes regulatory differ-
ences and hence reduces regulatory competition, this does actually enhance 
inter-company competition in the EU and reduces the power of the national 
level to decide on the public (including social) interest. Furthermore, the EU 
has legislated (cooperated) to open up public sectors to the market (for compe-
tition). In comparison, the EU’s solidarity mechanisms are weak.

52 See for a discussion of this problématique in the area of asylum: Takis Tridimas, 
‘Competence, human rights, and asylum: what price mutual recognition?’ in Sacha 
Garben and Inge Govaere (eds), The Division of Competences between the EU and the 
Member States (Hart Publishing 2017).  

53 Case C-399/11, Stefano Melloni v Ministerio Fiscal, ECLI: EU: C: 2013: 107.
54 Case C-341/05, Laval un Partneri Ltd v Svenska Byggnadsarbetareförbundet, 

Svenska Byggnadsarbetareförbundets avdelning 1, Byggettan and Svenska 
Elektrikerförbundet, ECLI: EU: C: 2007: 809; AGET Iraklis (n 42); Case C-426/11, 
Alemo-Herron, ECLI: EU: C: 2013: 521.
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The Economic and Monetary Union (EMU) illustrates the weakness of 
solidarity and its potentially dignity-undermining effects. While the ‘bail-outs’ 
involve a significant measure of risk and as such constitute a sub-optimal 
action for the assisting Member States, and thus the necessary elements of a 
(weak) action of solidarity are present, there is a profound problem in the con-
crete way in which conditionality has been given shape. The Memorandums 
of Understanding have not been drafted in a spirit of transnational solidarity 
by the creditor states and with due regard to national solidarity structures, but 
instead carry a punitive flavour and have contributed to a grave social crisis in 
the debtor countries.55 These actions have served to undermine the collective 
dignity of the debtor states – by undermining their agency as independent 
democratic states and by protracted public shaming – as well as the dignity of 
citizens within these states – by exposing them to poverty and social exclusion. 
All this has gravely damaged the twofold reciprocity-based solidarity fabric of 
the EU: citizens of debtor states feel like they have been made to sacrifice their 
social welfare in order to maintain the common economic system from which 
creditor states benefit all too much, while citizens of the creditor states feel that 
they have been made to redistribute their hard-earned wealth to debtors who 
have not duly contributed to the common system that generated that wealth.

More generally speaking, the EU’s solidarity mechanisms do not seem 
a priori conceived as dignity-based, or in any event they cannot successfully 
combat the sense of indignity that results from a loss of (quality of) employ-
ment due to company restructuring, relocation or service provision competition 
in the internal market. Redistribution of wealth and structural investments are 
necessary but not sufficient in the face of loss of meaningful and good-quality 
employment. While of course the EU internal market also creates employment 
opportunities, and as such there may very well be significant net gains in 
‘social and employment dignity’ thanks to the internal market, this in itself 
will be meagre consolation to the losers, especially in the face of low levels of 
transnational solidarity. The increased individual agency and socio-economic 
opportunity conducive to dignity as created by EU law are real, but are overall 
most keenly felt by mobile citizens, who remain a minority.

In this, the role of fundamental rights in the EU legal order is ambiguous. 
There is first the problem of the Charter’s non-application in some of the 
crucial contexts mentioned above, such as the European Stability Mechanism 
Treaty and the European Semester. And even where we are in the scope of 
binding EU law, the Charter has up to now failed to lead to the establishment 
of a thick and balanced constitutionalism at EU level that ensures a main-
streamed commitment to dignity in its physical, democratic and political, and 

55 For a comprehensive discussion see Garben (n 41).

Ann-Christine Hartzén, Andrea Iossa, and Eleni Karageorgiou - 9781800885516
Downloaded from PubFactory at 08/24/2022 01:29:31PM

via free access



Dignity- and reciprocity-based solidarity 177

social dimensions,56 which could lead to a better balance between competition, 
solidarity and cooperation in the EU legal and political system. The most 
profound problem in this respect is that, more than most other legal orders, 
the EU has constitutionalised not only civil, political and social rights but 
also economic freedoms. The free movement provisions in the context of 
the internal market, as well as the freedom to conduct a business laid down 
in the Charter itself, have been given an extraordinarily powerful role in the 
EU’s constitutional configuration, and at times they have had primacy over 
more traditional fundamental human rights.57 The way these norms interact is 
resolved on an ad hoc basis rather than embedded in a rich theory of dignity 
and constitutional democracy,58 which is emblematic of the vacuous nature of 
European constitutionalism.59

4. THOUGHTS ON THE WAY FORWARD

4.1 The Need for a Dignity-based Solidarity Framework for the 
Union

Following Habermas,60 the stability of a federal union requires a degree of civil 
solidarity, which cannot develop if social inequalities between the Member 
States, or between certain groups of citizens within and between the Member 
States, become permanent structural features. In the second section of this 
chapter, we indicated that (i) participation in a common project (such as the 
EU as a whole or the internal market more specifically) without a guarantee of 
immediate net benefits, and (ii) the subsequent redistribution of the yields of 
that common system from the winners to the losers, are both acts of solidarity. 
These two acts of reciprocity-based solidarity can furthermore be considered 
as interrelated. If the same actors (individuals, social groups, Member States) 
are consistently asked to perform the first act of solidarity, that is, to participate 
in the scheme without guaranteed benefits, and it consistently turns out that 

56 Sacha Garben, ‘Balancing social and economic fundamental rights in the EU 
legal order’ (2020) 11(4) European Labour Law Journal 364.

57 Laval (n 54).
58 Sacha Garben, ‘The “Fundamental Freedoms” and (other) fundamental rights: 

towards an integrated democratic interpretation framework’ in Sacha Garben and Inge 
Govaere (eds), The Internal Market 2.0 (Hart Publishing 2021).

59 Joseph Weiler, The Constitution of Europe: Do the Clothes Have an Emperor 
and Other Essays on European Integration (CUP 1999); Maria Cahill, ‘European 
integration and European constitutionalism: consonances and dissonances’ in Daniel 
Augenstein (ed), Integration through Law Revisited – The Making of the European 
Polity (Ashgate 2012).

60	 Jürgen	Habermas,	The Crisis of the European Union: A Response (Polity 2012).
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the benefits that are generated do not fall to them, making them the ‘losers’ 
of the system – and if subsequently the ‘winners’ do not engage in the second 
act of solidarity, that is, redistribution – then the losing group will at some 
point refuse to continue engaging in its first act of solidarity. Indeed, in such 
a situation, the ‘losers’ are not asked to participate in a common project where 
the individual yields will be uncertain, but instead in a framework where their 
personal loss is certain. Such sustained generosity can only be expected when 
group ties are so strong that the gains of another member of the group are 
vicariously felt, which is not likely in an EU context. It also works the other 
way around, as ‘winners’ are not likely to engage in the second act of redistrib-
utive solidarity if the ‘losers’ are not willing to fully cooperate in the common 
project that generated the benefits in the first place.

In addition, the foregoing discussion suggests that effective solidarity 
should be dignity-based, for otherwise it may lead to ineffective or even 
counter-productive results. On the one hand, this suggests that the decision to 
participate in the common project should be felt as a deliberate and voluntary 
one, for otherwise it would undermine an important part of citizens’ demo-
cratic agency and thereby their collective and individual dignity. On the other 
hand, this also means that any redistribution of the gains of the project should 
carefully respect the recipients’ dignity. It should not only tangibly benefit the 
individual directly (instead of only their respective region more generally), but 
also should not take the form of a benefit that could be felt as charity and rather 
make a concrete contribution to the individual’s meaningful employment or 
individual agency in a different way. Retraining and lifelong learning are 
important policies that hold much potential in this regard, but if such policies 
are not carefully designed from a dignity perspective they may still lack effect 
or become counter-productive (for instance if the training does not at all 
correspond to the level and interest of the individual, and/or is compulsory to 
receive benefits).

4.2 Tentative Proposals to Enhance Dignity-based Solidarity in EU 
Law

What can we make of this for the current EU? It would seem that, in order to 
ensure its stability and success as a federal system, the EU needs to better insti-
tutionalise the above mutually reinforcing two-step solidarity structure, while 
making it dignity-based. It needs to ensure that (i) everyone deliberately partic-
ipates in the common project (largely defined) without expecting a guaranteed 
net benefit in the immediate term, and (ii) that there are sufficiently robust 
redistributive mechanisms in place so that individuals, groups and Member 
States that (structurally) lose in the common system are duly compensated in 
a way that does not undermine their agency and sense of self-worth.
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EU law can play an important instrumental role here. In legal terms, the 
principle of sincere cooperation as laid down in Article 4(3) TFEU, or the 
overarching general principle of EU law of inter-Member State solidarity, 
should be (re-)interpreted to impose some stronger positive duties of coopera-
tion under EU law. Of course, there is a difficult balance between, on the one 
hand, the political freedom, and thus the agency and dignity, of the Member 
States to pursue their own interests, which may sometimes be precisely to the 
detriment of other Member States, and, on the other hand, a duty to cooperate 
in a spirit of solidarity to find common solutions to problems experienced 
disproportionally by another Member State. A case could be made that the duty 
to cooperate should be especially strong when: (i) the problem experienced by 
the Member State in need is linked to, or the consequence of, common poli-
cies, externalities or Europeanisation more generally, thus imparting a certain 
responsibility on some or all other Member States for the occurrence of this 
problem; (ii) one or more Member States specifically benefit from the problem 
experienced by the Member State in need or from not solving it together 
(free-riding); and (iii) the problem or situation experienced by the Member 
State in need is objectively considered undesirable, particularly in light of 
common EU objectives such as high levels of social, health and environmental 
protection or human rights. In such circumstances, the duty of federal soli-
darity could imply a strong procedural obligation for the Member States to 
negotiate in good faith toward a common solution.

We have seen a tentative development in this direction with the legal actions 
taken by the European Commission in the context of the migration crisis, 
which the Court has upheld.61 The principle could (have) play(ed) a larger 
role in the context of the EMU, to ensure that any conditionalities that were 
imposed on debtor states would not hamper the Union’s core objectives of 
Articles 2 and 3 TEU, which include solidarity and human dignity. More 
generally, the country-specific recommendations issued in the context of 
European economic governance should be subject to some sort of political 
or judicial review, to ensure that they respect these same core objectives of 
Articles 2 and 3 TEU.62 It would seem that, precisely, the principle of sincere 
cooperation lends itself to application to situations that are, formalistically 
speaking, not binding EU law, but that pertains to the behaviour of EU institu-
tions and Member States more generally.

Second, the EU legal order should be more firmly anchored in the overarch-
ing value of human dignity, in all its dimensions (including that of democratic 
agency). This should be operationalised first and foremost by the development 

61 See Bengoetxea, ch 7 in this volume.
62 See also Pieter Pecinovsky, ch 4 in this volume.
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of a thick constitutional democratic theory for the EU, by academia and the 
CJEU. I have developed that proposal in more detail elsewhere.63 Crucially for 
our purposes, such a framework would imply a less ‘fundamental’ approach 
to the internal market freedoms, de-constitutionalising them to a certain 
extent and thereby leaving more space for democratic decision-making. This 
should reduce the competitive and de-regulatory forces currently eroding 
dignity-based solidarity in the internal market, putting less negative pressure on 
national solidaristic policies, which would only be replaced by European-level 
standards where these are adopted through ‘positive’ integration in the form of 
legislation adopted following the Community Method (as an active expression 
of transnational cooperation and solidarity).

Finally, the framework developed in this contribution argues against dif-
ferentiated integration. If a specific group cannot accept a basic dignity- and 
reciprocity-based solidarity as the basis of the constitutional settlement for the 
Union, because levels of identification with the overall European community 
are too low to motivate anything beyond a ‘guaranteed net-benefit investment’ 
approach, then it may be better for that group to withdraw from the Union. 
That outcome is to be preferred over a formula of differentiated integration, 
allowing states to be (quasi-)members without committing fully to the first 
(and perhaps second) act of solidarity and instead cherry-picking the parts of 
the project where immediate net benefits are anticipated or even guaranteed; 
such an approach will ultimately unravel the very fabric of the Union. The 
foregoing discussion suggests that a Europe à la carte is not a sustainable 
federal model and would aggravate Europe’s current crises instead of solving 
them. Indeed, as the tragic Brexit experience shows us, it would seem that 
a basic commitment to the twofold reciprocity-based solidarity as set out 
in this chapter is a de facto (and should be a de iure) sine qua non for EU 
membership. A forceful application of this core criterion may leave us with 
a smaller group, but one that is founded on the right kind of social contract.

5. CONCLUSION

The Union is embarking (yet again) on a process of reflection about its future, 
which is to be welcomed. It would be fruitful for these discussions to take place 
along the lines of the desire for a stronger legal obligation on Member States 
to fully commit to both acts of reciprocity-based solidarity (cooperation and 
redistribution), and that this should take place in a specifically dignity-oriented 
way (and what the role of EU fundamental rights could be in that respect). In 
addition, there is of course an important political side to the implementation 

63 Garben (n 56 and n 58).
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of this normative framework for European integration, particularly in terms of 
how it can be clearly communicated to EU citizens. If the case is coherently 
made that EU membership implies a degree of reciprocity-based solidarity 
entailing full participation in the project for the common benefit, in which 
returns will not necessarily be immediate but eventually will be fairly distrib-
uted among all participants – and if the way in which all members participate 
and contribute, as well as the common benefit in its various manifestations, is 
clearly identified and communicated – this is highly likely to help convince 
citizens to support European integration. Effective communication of this 
message could be expected to boost the sense of agency of the ‘winners’ and 
reduce the sense of shame of the ‘losers’, thus benefiting societal cohesion, 
equality and dignity.
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